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FOREWORD 


Slightly less than two centuries ago, Adam Smith set out to prove that joint 
stock companies could not possibly operate successfully because their directors were 
the managers of other people’s money and therefore lacked that “anxious vigilance” 
for their own property which, he thought, was the mainspring of entrepreneurial 
incentive. Such corporations had, he observed, “very seldom succeeded without an 
exclusive privilege, and frequently not succeeded with one.”* Within a hundred 
years of this gloomy prophecy, corporations had become the chief instruments of 
capitalist economic development; and they have retained this position thereafter 
despite—or, as some would argue, because of—an increasing trend towards the 
separation of ownership and management. Especially this latter development has 
made clear that the main reason for the success of the corporate device is not a 
skillful channelling of the profit motive, but rather the providing of optimum 
organizational forms for economic activities. The size of the corporation can be 
fitted to the business at hand, so as to avoid both the “curse of bigness” and dwarfish 
frustrations; al] activities can be devoted to one overall purpose; there is optimum 
flexibility in the recruiting of suitable leaders; business practices can be kept simple 
and efficient; and—last but certainly not least—compactness, size, and economic 
performance provide optimum attractions for large-scale financing. 

When in the present century, the industrial nations of the world embarked on 
service and welfare programs which necessitated substantial activities of government 
in business, it was widely maintained that the chief characteristics of government 
organization—monolithic size, rigid personnel policies, cumbersome accounting 
methods, politically determined and fluctuating objectives—would preclude success 
in this area. What happened instead was that as soon as government entered into 
business, business principles entered into government. The basic organizational 
form of private capitalism, the corporation, provided the model for one of the chief 
instruments for the economic activities of the service state: the public authority. 
Even socialist states had to use modified versions of the capitalist business corpora- 
tion as the basic unit for economic activities. This process of the reception of the 
corporate device into the realm of public law repeated itself when flexible tools 


*2 ApaM SmirH, WEALTH oF Nations 228-29 (Everyman's ed. 1938). 
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were needed for the interstate, international, and finally, the “supranational” pro- 
vision of services, and when the underdeveloped countries sought the technical in- 
struments for the implementation of economic development plans. 

The following symposium is intended to describe, both generally and through 
a detailed analysis of significant examples, experience with public authorities in 
the Unted States and abroad.’ It is not, however, intended to be merely an item- 
ized success story of the public authority. Principles of government organization 
and structure which are designed to provide for the uniform and regular exercise 
of public power for public purposes and under constant public control are discarded 
only at some cost. The functional approach inherent in the public authority concept 
can unsettle basic and vital government structures or create grave jurisdictional 
controversies within the existing framework of government, drastically demonstrated 
by the Todin case.2 An organism nurtured in the modern industrial service state 
will not necessarily thrive in underdeveloped countries. Nevertheless, the overall 
picture which emerges is one of impresssive achievement. It is hoped that the 
analysis of public authorities offered in this symposium will be a modest contribution 
to the efforts of those who strive to make the performance record of public authori- 
ties still more successful. 

Hans W. Baave. 


* Due to circumstances beyond the Editor’s control, the symposium does not include a discussion of 
public corporations in Great Britain. However, their history and development is thoroughly and con- 
veniently documented. See especially Wittiam A. Rosson (Ep.), Pustic ENTERPRISE, DEVELOPMENTS 
tn SociaL OwNeERSHIP AND ConTrot IN Great Britain (1937); Robson, The Public Corporation in 
Britain Today, 63 Harv. L. Rev. 1321 (1950); and Wittiam A. Rosson, NaTIONALIZED INDUSTRY AND 
Pusiic OwNeErsHIP (1960). 

* United States v. Tobin, 195 F. Supp. 588 (D.D.C. 1961), currently pending before the Court 
of Appeals for the District of Columbia. See Celler, Congress, Compacts, and Interstate Authorities, 
infra, at 682-702. 





PUBLIC AUTHORITIES IN THE UNITED STATES 


Rosert Gerwic* 


ForEWworD 


The terms “Authority” and “Public Authority” have become bywords in legis- 
lative planning for long-range development of State institutional facilities." 

From an extensive 1956 study by a New York legislative commission, called 

upon to investigate multi-billion dollar Authority operations in that State, came this 
declaration :? 
The public authority is one of the most significant of developments in modern govern- 
mental administration. It has captured the imagination of the public and has gained 
substantial support in the investing community. Over the last fifty years the public 
authority device has grown into a significant element of government. ... So great has 
been its growth that the public authority requires recognition as a significant vehicle for 
public administration. 


An earlier survey by the Council of State Governments, made at the request of 
the Governors Conference of 1952, found that since World War II the States in- 
creasingly have adopted legislation setting up Public Authorities to finance and 


construct a variety of governmental services.’ 

To avoid becoming enmeshed in a complicated governmental proliferation which 
is roughly bounded on one side by purely political subdivisions and by wholly- 
owned government or public corporations* on the other, it is necessary to adopt 
a working description of a standard Public Authority. Therefore, in broad terms 
for the moment, a Public Authority will be deemed to be a limited legislative 
agency or instrumentality® of corporate form intended to accomplish specific purposes 
involving long-range financing of certain public facilities without legally or directly 
impinging upon the credit of the State. 


* LL.B. 1948, Atlanta Law School. Attorney, Atlanta, Ga. Member of Federal, Georgia, and Atlanta 
Bar Associations. Contributor to legal periodicals. 

*For an earlier treatment of the subject by the author, see Gerwig, Public Authorities: Legislative 
Panacea?, 5 J. Pus. L. 387 (1956). 

7 New York Temporary State CoMM'N ON THE CoorDINATION oF STATE ACTIVITIES, PUBLIC 
Avutuorities UnperR New York Strate 3 (1956) [hereinafter cited as N.Y. Stupy]. 

*Councit oF StaTE GovERNMENTS, PuBLIC AUTHORITIES IN THE StaTEs 1 (1953) [hereinafter cited 
as Councit Report}. 

* The standard description of public corporations evolves from an opinion by Justice Story in a famous 
case: “. . . public corporations are such only as are founded by the government for public purposes, 
where the whole interests belong also to the government.” Trustees of Dartmouth College v. Woodward, 
17 U.S. (4 Wheat.) 518, 668-69 (1819). Public Authorities thus are a type of the broad form of public 
corporation but have distinguishing characteristics, as will be seen. 

® The agency or instrumentality here contemplates the entity created by the State for the accomplish- 
ment of a particular State function, and not the means through which the State as a sovereign effectuates 
its governmental functions. The intended result of this process, inter alia, is to make the Public 
Authority responsible for its independent actions, apart from liability, if any, of the State. 
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THE SEMANTIC PROBLEM 


The Public Authority mechanism has undergone so many mutations that the 
fundamental kinship is sometimes difficult to recognize. In fact, the true nature of 
the Public Authority often is so camouflaged that discouragement frequently faces 
the questioner when seeking basic information on the subject. 

We begin our quest with the lexicographers: Webster, after giving the primary 
meaning of the word “authority” as legal or rightful power, tells us in a secondary 
definition that “authority” can be a person or a board or commission having quasi- 
governmental power in a particular field, as a Port Authority; and his legal cousin 
Black would have us understand, by the definition most pertinent to this com- 
mentary, that in the English law relating to public administration, an Authority is 
a body having jurisdiction in certain matters of a public nature. 

Added to the difficulty of a common precise understanding of the term 
“Authority” as used for our purposes is a lack of uniformity in classification or 
indexing of data pertaining thereto.® Because of near limitless variations of the 
Authority form in practice, related treatises and source materials confront the 
researcher with a dismaying array of overlapping and duplicitous signposts. To 
arrive at a reasonably predictable destination the Authority traveler must, in the 
probable absence of direct signals like “Public Authorities,” follow tortuous detours 
into generalities found under such headings as States, State Governments, State and 
Local Governments, State Corporations, Public Administration, Public Finance, 
Public Corporations, Revenue Bonds, etc. Of course, the more seasoned voyager 
most likely will head for a specific terminal point, as the [State] Port Authority, and 
then make similar calls to a specific State Building or Toll Bridge Authority, etc.’ 

To heighten the spirit of the chase, legislators with seeming abandon occasionally 
discard the word “Authority” altogether in favor of “commission,” “board,” or 
“corporation.” Current fashions tend toward even more generalized combined 
forms like State public benefit corporations,* or municipal supplementary public 
corporations and special purpose public bodies. And those who would track the 
Authority of pioneer days must be cognizant of trading companies, water and other 
special district or area designations. No more than passing note can be given to 
myriad Authorities spawned by political divisions subordinate to State legislatures— 
municipal, county, and other intrastate development bodies. Beyond these still are 


*To avoid complications with the generic term “authority,” the capitalized forms, Authority or 
Public Authority, will be used when referring to public entities, as distinguished from an abstract term 
signifying power. 

T Although standard indexes of source material have begun to accumulate pertinent entries under the 
heading “Authorities,” a lead to a specific Authority is still a good bet. 

* N.Y. Srupy 63-67. 

°3 CHesrer James ANTIEAU, MunicipaL Corporations Law ch. 28 (1960); Cuartes S. Ruyne, 
Mounicipat Law 6-7 (1957). 
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the “outer-space” counterparts—interstate and regional Authorities which transcend 
normal political boundaries even as astronauts pass through traditional Earth-bound 
courses. 

Specific use of the term “Authority” does not necessarily admit a unit, not other- 
wise qualified, into the close society of standard Authorities. Thus, even the giant 
Tennessee Valley Authority—though a valuable model of techniques and administra- 
tion—does not qualify as a bona fide Authority within the sense of this discussion 
because of its lack of financial autonomy.’® Examples of other types which generally 
will not be included here except perhaps for passing reference are those development 
and credit Authorities which are substantially dependent upon the parent body for 
financial support and those which, despite the Authority label, are simply State 
administrative agencies or “atypical” Authorities, as one editor has distinguished 
some of the extreme offshoots." As the newer Authorities are established with less. 
autonomy, it may become desirable and even necessary to distinguish “independent” 
Authorities from those which are subject to close control. 

Some current text writers on governmental operations have recognized the 
growth of the Authority instrumentality to the extent of including a subchapter on 
one or more phases of the topic.’* Others refer at least hurriedly to new types of 
public financing with a reference to the archetype of American Authorities—the 
Port of New York Authority.’* Occasionally, even among the late texts, there will 
be but a single sentence noting the emergence of separate Authorities “or corpora- 
tions” which borrow or spend for the State without technically using the State's. 
credit.’* 

However, sometimes an author will devote an informative and analytic chapter 
on what at least in some areas are described as established agencies of local govern- 
ment, including Authorities..* An advance in the maturity of Authorities as a 
distinct unit of public activity was the inclusion in a standard casebook of a brief 
analysis of local government problems affecting Authorities.’® 

Major milestones in the recognition of Authorities are reflected by the studies. 
conducted by the Council of State Governments and the New York Legislative 
Commission’ and finally at least partial consideration by the 1957 Census of 


*° E.g., Austin J. Tobin, Executive Director, Port of New York Authority, from an address at Rutgers 
University, March 26, 1953, p. 11 .9; comment by Mr. Raymond Moley, quoted by Mr. Tobin, supra,. 
p. 15; Foro P. Hatt, Government anv Business 548 (1949); Morris, Evading Debt Limitations with 
Public Building Authorities: The Costly Subversion of State Constitutions, 68 Yate L.J. 234, 235 nz 
(1958). 

*t 3 Encyc. Ga. Law, Authority Financing § 6 (1961). 

FE g., Acsert B. Sarre, Georcta GOVERNMENT AND History 334-37 (1957). 

™* For a more detailed discussion of the Port of New York Authority, see Goldstein, An Authority iw 
Action—An Account of the Port of New York Authority and Its Recent Activities, infra, at 715-24. 

** E.g., Wittiam Anperson, CLARA PENNIMAN & Epwarp W. Werpner, GOVERNMENT IN THE FIFTY 
States 339-40 (1960). 

** To be found only after piercing the veil of the title: Joun C. Bottens, Speciat District Govern- 
MENTS IN THE Unrrep Srates ch. 7, Dependent Districts and Authorities (1957). 

** Jerrerson B. ForpHam, Locat GoverNMENT Law 33-34 (1949). 

17 See notes 2, 3 supra. 
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Governments,’* all of which spotlighted what had theretotore been little more 
than an experiment in public finance.’® 

At least one encyclopedia of local law in a State which has been in the fore- 
front of the recent Authority movement soon will contain a full analysis of local 
Authorities in general with a supplemental chapter on local housing Authorities.” 

Thus, while the study guides are not yet so well marked as to provide un- 
mistakable paths of research, nevertheless Authorities have attained status to the 
point where a relatively substantial body of source material has become available 
to the diligent searcher, who should be able to identify and classify a given Public 
Authority as an amalgam of various types of corporate or administrative structure 
established by legislative enactment to finance (primarily by means of revenue 
anticipation bonds), construct, and maintain a public facility, the user-charges for 
which will be expected to defray the necessary debt service. 

Perhaps the best description of the true Authority is that offered by an experi- 
enced Authority administrator :** 

. a public corporation set up outside the regular framework of federal, state or local 
government, and freed from the procedures and restrictions of routine government 
operations, in order that it may bring the best techniques of private management to the 
operation of a self-supporting or revenue-producing public enterprise. 


II 
Historica, DevELOPMENT 

Ambiguity concerning Authorities is not restricted to problems of definition and 
recognition. Difficulties encountered in charting the early history of Authorities are 
traceable to similar confusion arising from the many-sided nature and purposes of 
what has evolved as a singular legislative device for coping with fiscal problems 
confronting large-scale development in public activity areas. 

Because the Authority essentially is of corporate structure (modified, to be sure, 
by whatever “quasi” form appears appropriate), perhaps it is not surprising to find 
that the genesis of Authorities can be discovered in the interesting history sur- 
rounding the origin of corporations. In at least one discourse on the embryonic 
manifestation of the corporate birth, the fact of propinquity (as within the ancient 
concepts of family, clan, and tribe) in itself was used as the basis for combining 
identity of interest to achieve a common purpose. Thus, it was concluded, the 
corporation “grew by nature,” but for political expediency it became necessary to 
“create” corporations by sovereign power.” Similarly for fundamental reasons of 
revenue and control, early English communities of interest (e¢.g., boroughs and 
guilds) were subjected to forms of incorporation primarily for public purposes 

2° U.S. Bureau or THE Census, Dep’r oF ComMERCE, 1957 CENsus oF GoveRNMENTS, No. 3, LocaL 
GovERNMENT StrucTuRE (1958). 

*® With the exception of the massive Port of New York Authority. See Goldstein, An Authority in 
Action—An Account of the Port of New York Authority and Its Recent Activities, infra, at 715-24. 

2° 3 Encyc. Ga. Law, Authority Financing §§ 1-45 (1961); id. Housing Authorities (to be published). 

*! Tobin, supra note 10, at 15. 

*? Raymond, The Genesis of the Corporation, 19 Harv. L. Rev. 350, 362 (1906). 





Pusiic AUTHORITIES IN THE UNITED STATES 595 


before the general development of the private corporation. An experienced observer 
of business and governmental affairs recently underscored the public nature of 
such developments by describing the early English corporations as evidence of an 
“extended arm of royal power to get things done.”** Another area of medieval 
Authority activity can be illustrated by reference to the early city-states of Genoa and 
Venice, which developed Public Authorities to administer maritime law and control 
port traffic.** 

From the original premise of a corporation as a governmental technique, it is but 
a relatively simple matter to telescope the centuries of time during which the 
corporate form was refined. A brief halt at a way station, however, would focus 
attention momentarily upon the earliest use of corporations in the then New World 
to exercise basic functions of public government by way of English colonial charters. 
In fact, it even has been suggested that the basic form of public government in 
America derived from a so-called commercial—or rather, proprietary—corporation: 
the Virginia Corporation, which was chartered in 1606.7° The historic trading com- 
panies of the early seventeenth century, organized to promote commerce between 
North America and Europe, indeed have been cited as forerunners of today’s Public 
Authorities.” 

Except for purposes of remote historical ancestry, the Public Authority of today’s 
generally accepted form may be traced back to the early nineteenth century patterns 
of American public finance. The first great wave of over-optimistic speculation, 
coupled with reckless expenditures related to State-sponsored activities, such as 
railroads, turnpikes, canals, banks, etc., came to a halt with the depression of the 
late 1830's. Many of these enterprises were doomed from the outset because of their 
sponsors’ combined lack of business administrative techniques and appreciation of 
business methods and judgment.”’ Irresponsible financial administration by State 
legislatures and their agencies resulted in widespread default of State-guaranteed 
debts. Inevitable reactions of public resentment and humility led, in turn, to 
general enactment of severe constitutional restrictions upon the power of legis- 
latures and the use of State credit.2* By 1857, more than half of the States had 
amended their constitutions to restrict borrowing powers and, following the fiscal 
turbulence of the Civil War and Reconstruction periods, most of the remaining 
States, including those newly admitted, enacted some type of constitutional debt 


®* Adolf A. Berle, Jr., Foreword to THe Corporation 1N Mopern Society (Mason ed. 1960). See 
also Jewett Cass Pxitiips, State AND Locat GoveRNMENT IN AMERICA Ch. 15 (1954), tracing the pre- 
Anglo-Saxon beginning and Anglo-Saxon patterns of local government. For a recent survey of the 
companion rules of State and corporation, see Harbrecht & McCallin, The Corporation and the State in 
Anglo-American Law and Politics, 10 J. Pus. L. 47 (1961). 

** Marvin L. Farr, Port ADMINISTRATION IN THE UNITED States 14 (1953). 

*® Tatham, The Body Politic of the Corporation, in Epwarp S. Mason (Ep.), THE CoRPORATION IN 
Mopern Society ch. 11 (1960). 

2® Councit REPorT 21. 

*7 Harotp Koontz & RicHarp GasBLe, PusLic Contrrot or Economic ENTERPRISE 698 (1956). 

**Councit Report 9, 11; Almond v. Day, 197 Va. 782, 91 S.E.2d 660 (1956); and Annot., 152 
A.L.R. 495 (1944). 
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restriction. Generally, such restrictions limited gross amounts of borrowing, placed 
a ceiling on borrowing by reference to a percentage of the assessed valuation, or 
restricted borrowing to total tax revenues. Many provided for the additional 
requisite of popular referendum.”® 

Interwoven in the debt pattern were the development of revenue bond financing— 
by which the borrowing agency could finance public enterprises out of revenue from 
charges paid by users of the facilities—and the emerging dominance in the public 
mind of the corporate form of organization as a symbol of effective business 
administration in an urban industrial society.*° 

But widescale adaptation of the corporation to the function of public enterprise 
as a means of solving constitutional debt limitations did not come at once. True, 
there were some experimental gestures of public borrowing through revenue bonds 
paid only from the income of revenue-producing enterprises, but these were linked 
mostly with the improvement of water systems.* The Authority was still untested 
in a large sense, although it was experiencing “growing pains.” 

A giant step in the development of Public Authorities came in 1921 with the 
establishment of the Port of New York Authority—patterned in part after the Port 
of London Authority, created twelve years earlier—which was to become the 
archetype of Public Authority administration in this country. 

The massive development, scope, and accomplishments of the Port of New 
York Authority are explored in another portion of this Symposium.2* We shall 
linger only long enough to note that the Authority represented a major compromise 
between two States to reconcile longstanding and complicated jurisdictional problems 
of a sprawling and congested terminal area. It should be observed also that the 
establishment of the interstate agency reflected at the time a rare use of the compact 
clause of the Federal Constitution.** Perhaps mention should be made of the fact 
that the Port Authority’s successful operation fathered a by-product in the Authority 
pattern—use of the income of paid-up facilities to finance additional facilities not 
within the original contemplation of the initial bond issues, thus tending to perpetuate 
the Authority’s existence. 

Additional Authorities appeared in the United States at a relatively slow rate for 
the next several years.** Some States enacted revenue bond legislation authorizing 
regular units and agencies of government to employ such method of financing.*® 
‘The depression of the early 1930’s brought on a drastic reduction in State financial 
programs and contributed to the rise of Authority-financing as a means of supporting 


?° For a summary of constitutional restrictions, see Counci. Report 11-18. 

®° Councit Report ch. 2. 

*1 E.g., special water districts in Maine at the turn of the twentieth century. 

®2 See Goldstein, An Authority in Action—An Account of the Port of New York Authority and Its 
Recent Activities, infra, at 715-24. 

*° “No State shall, without the Consent of Congress . . . enter into any Agreement or Compact with 
another State ....” U.S. Consr., art. 1, § 10. See joint resolutions of Congress granting consent, 42 
Stat. 174, 822 (1921). Although the compact clause had been used frequently in interstate relations, it 
had not theretofore been used as the basis for a permanent interstate body. 

** Counci. REPoRT 25. 

*5 Ibid. 
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public works. A prime stimulus was given the Public Authority technique in 1934 
when President Roosevelt addressed a letter to the governors recommending 
legislation that would enable greater participation in Federal public works. The 
President indicated the feasibility of State legislation authorizing the issuance of 
revenue bonds to finance revenue-producing improvements and suggested that 
such authority be given not only to existing governmental agencies but also to newly 
created public corporations.**® The legal division of the Public Works Administration 
was placed at the disposal of the States, and much of the stimulation as well as the 
form of Authority legislation may be credited to its staff.*7 The reaction to what 
seemed a custom-made remedy for State fiscal ills was immediate: at least nineteen 
States established Authorities for financing revenue-producing projects within two 
years, and by 1951 forty-one States had enacted legislation to establish Authorities.** 

Enthusiastic resort to Authorities provoked concern in some quarters, lest too 
hasty adoption of a magic formula might lead to disappointment. Thus in 1936 New 
York’s Governor Lehman, responding to demands for increased Authority financing 
in that State, warned that although the Authority might well be a reasonable method 
to reach a desired end, nevertheless such an agency should not be created to displace 
permanent and regular government agencies; and he urged the New York legislators 
“to exercise great restraint and care” in establishing additional Authorities.*® 

The advent of World War II interrupted State programs for constructing public 
improvements. The resulting backlog of needs in the usual areas of State responsi- 
bility for transportation (including port and terminal facilities, highways, bridges, 
tunnels, ferries, and transit systems) was soon multiplied many times by unprece- 
dented post-war needs for housing and public buildings (including schools and 
dormitories, administrative offices, courts, etc.), dams, airports, hospitals, armories, 
and parking facilities. The ever-widening purpose of Authorities has been extended 
to recreational facilities, garbage disposal plants, and steam heating and distribution 
systems. Somewhat far removed from the ordinary ambit of Authorities, one can 
find such objectives as industrial exhibits, municipal theaters, planetariums, war 
memorials, and mineral springs. The practice of utilizing Authorities for other than 
standard government functions suited to revenue bond financing has been 
questioned.*° 

By 1955, New York alone legislatively created fifty-three Authorities, of which 
thirty-three were then still active,*’ with assets of $2.3 billions, liabilities of $1.8 
billions. These figures included Authorities on all recognized levels, municipal, 
county, regional, and State. 

A recent survey in Pennsylvania listed 1140 municipal Authorities, reflecting 


* 7d. at 26. 

®7 Foley, Revenue Financing of Public Enterprise, 35 Micu. L. Rev. 1 (1936). 

88 Councit REPORT 27. 

*° Tobin, supra note 10, at Ir. 

4° Thid. 

“1 Some were abolished, having accomplished the purpose for which formed; others were consolidated, 


and at least one remained inactive. N.Y. Srupy 583-85. 
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issuance of almost $1 billion worth of bonds, mostly for purposes of schools, water- 
works, and housing. This spectacular growth followed a liberal 1945 statute which 
has been described as “the broadest Authority legislation in the nation.”* 

In the Sixth Federal Reserve District, the full-faith-and-credit debt of six Southern 
States dropped from eighty per cent of total debt outstanding in 1946 to thirty-four 
per cent by 1957. The sharp rise in non-State-guaranteed debt was attributed to the 
remarkable growth of revenue bond-issuing Authorities. In 1957, thirty-two of such 
agencies reported outstanding bonds of close to $1 billion, primarily for roads, 
bridges, and schools.** 

Nationally, Department of Commerce data showed $16.9 billion of State debts 
outstanding at the end of fiscal 1959. Almost half of this figure represented non- 
State-guaranteed debt of $8.2 billion,** most of which is believed attributable to 
Authority-type financing. 

More recently, significant Authority developments have tended to break away 
from the so-called basic type concerned with construction and operation of specific 
facilities financed solely by the issuance of revenue bonds to be amortized from 
earnings of the projects. Prominent among the newer types are Area Development 
Authorities devoted primarily to the expansion of industry and commerce in 
metropolitan areas. They also may be known as Industrial Credit Authorities, and 
usually are empowered to make mortgage loans to non-profit corporations in critical 
economic areas. The principal purpose of these federally-supported State lending 
agencies is the promotion of industrial development, and their funds are used for 
industrial construction in manufacturing industries. Much of the stimulus for their 
current popularity results from direct financial support through the resources of the 
Small Business Administration.“ The variety of the statutes and of the organiza- 
tions created thereunder have been described as a demonstration of the effectiveness 
of our federal system, under which the several States can experiment and devise 
special forms to serve particular needs and conditions, benefiting from the experi- 
ence of others.*7 Other offshoots which can trace kinship to the Authority are 


*? Pennsylvania’s Billion Dollar Babies, Federal Reserve Bank of Philadelphia reprint from Bus. Rev., 
March 1958, pp. 1, 4. A modest footnote to one of the charts therein indicates that 70 more muncipal 
Authorities were authorized in 1957! 

“* Spending for Public Improvements, Federal Reserve Bank of Atlanta, Monthly Review of Business 
Conditions in the Sixth Federal Reserve District, October 1958, pp. 1, 3. The area includes Alabama, 
Florida, Georgia, Louisiana, Mississippi, and Tennessee. 

**U.S. Bureau or THE Census, Dep’r or CoMMERCE, SUMMARY OF STATE GOVERNMENT FINANCES IN 


1959, at 4 (1960). 
*® See, ¢.g., Netherton, Area-Development Authorities: A New Form of Government by Proclamation, 


8 Vann. L. Rev. 678 (1955). 

** Small Business Investment Act of 1958, 72 Stat. 697, 15 U.S.C. § 687. “Development companies” 
are defined therein as “enterprises incorporated under State law with the authority to promote and assist 
the growth and development of small-business concerns in the areas covered by their operations,” 72 
Stat. 690, 15 U.S.C. § 662 (1958). 

“7 SrarF oF SENATE CoMM. ON BANKING AND CurreENcY, 86TH Conc., IsT SeEss., DEVELOPMENT 
CorPoRATIONS AND AUTHORITIES, Reports, STATUTES, AND OTHER MarTeriALs ON State AND Locar De- 
VELOPMENT CORPORATIONS AND AUTHORITIES vii (Comm. Print 1959). For recent judicial approval and cita- 
tion of cases indicating similar approval in other States, see Industrial Dev. Authority v. Eastern Kentucky 
Regional Planning Comm'n, 332 S.W.2d 274 (Ky. Ct. App. 1960). 
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commodity corporations and similar units intended to stimulate credit in specific 
trading areas. 

Although as indicated, the latter combinations are not entirely of the financially 
autonomous variety—generally the traditional trademark of a standard Public 
Authority—they are nevertheless to be reckoned with as a direct result of the 
Authority pattern of growth. Just as the “normal” statistics disseminated by the 
Weather Bureau are determined in part by current happenings, yesterday’s standard 
Authority may be something different tomorrow—because of today’s developments. 

Primary stress has here been placed upon State-created Authorities in order to 
project what has seemed to be a fair overview of the variables manifested by these 
instrumentalities. The Authority, of course, flowers equally well and perhaps more 
profusely in some areas under the aegis of the municipality or the county or related 
geographic region. Authorities under the latter auspices have not been considered 
in much detail because their practices involve largely the same general considerations 
as their State prototypes. 

Ill 


THE ANATOMICAL STRUCTURE 

As the Public Authority finds its heritage in the origin and development of the 
corporation, it will be treated as a special corporation and its formation, powers, 
and organizational form considered in such light. Here again it should be noted 
that although many Authorities will be affected by the items herein considered, an 
“average” Authority probably is a fictional hypothesis, as each Authority is by nature 
tailor-made to accomplish specific purposes. 

Certain questions have been suggested as a handy guide for consideration in 
determining whether the Public Authority (as distinguished from a department of 
State Government) is a suitable instrumentality for operating the enterprise: 


Is the project self-supporting? 

Does it require business efficiency? 

Will primary decisions be of a business character? 

Are such decisions beyond partisan political considerations? 

Are initiative, imagination, and risk-taking required? 

Is it important that there be continuity of policy? 

Does the program involve an area beyond established political boundaries? 


An Authority may be feasible even if all the questions cannot be answered affirma- 
tively, but if most of the answers are negative the establishment of what in effect will 
be a new division of government probably would be highly questionable.** 
Assuming that the necessary prerequisites for a given project have been con- 
sidered and determined affirmatively, the Public Authority, for the purposes of this 
discussion, ordinarily evolves in the womb of the legislative process. It is intended 
to be a fiscal instrumentality of the State, generally autonomous in its administration, 


*® Tobin, supra note 10, at 12, 13. 
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charged with creating and maintaining a specific facility, such as a port, bridge, 
highway, transit system, or any of the myriad services demanded by a modern 


metropolitan complex. 

Usually, the Public Authority is spawned by a special legislative enactment, but it 
may be the product of executive action under a general incorporation statute.“® A 
basic legislative scheme embodying special acts for the creation of individual Public 
Authorities but also containing general provisions applicable to all Authorities affords 
a logical approach to the dual problem of creating an organization to accomplish a 
specific goal and permitting standard treatment in the interpretation of limitations or 
powers common to all Authorities. Legislative power to create a corporate Authority 
has generally been held to be sufficiently broad to permit the utilization of the 
Authority device for practically any governmental function capable of being dele- 
gated.° 

Regardless of its title,”* the so-called standard Authority normally is recognizable 
as a corporation with at least the usual attributes possessed by large private business 
corporations. These generally will include the standard powers to execute contracts, 
to sue and to be sued, to purchase and hold land, to have a seal, to employ personnel, 
to make by-laws, to manage its own affairs, and to do all things necessary to 
accomplish stated powers. Powers indicating independent authority have been 
regarded as a prime requisite on the theory that if direct control should be main- 
tained by the general government, the result would be a pure government instru- 
mentality not manifesting the managerial independence necessary for the usual 
Authority-type operation. The less independent the Authority, the greater the 
impossibility of fulfilling its traditional objective of overcoming the barrier of consti- 
tutional limitations on public spending. 

In the case of the Port of New York Authority, the governors of New York and 
New Jersey have equal veto rights, but this statutory power rarely has been in- 
voked.** The reverse side of the coin also should be noted: when an adverse court 
decision indicated that the Port of New York Authority was not authorized to 
accomplish an important addition to one of its facilities, both the New Jersey and 
New York legislatures quickly supplied the missing grant by legislative action.™* 

Clothed with standard corporate powers, the Public Authority normally derives 
financial support from the sale of revenue bonds. Therefore the corporate grant 


“* Councit Report 38. 

5°“A State has the right to exercise all its governmental functions and, in the interest of public 
welfare, various proprietary functions, but unless there is a constitutional requirement to be met, it is 
free to delegate either governmental or proprietary functions to either public or quasi public corpora- 
tions.” Hope Natural Gas Co. v. West Virginia Turnpike Comm'n, 105 S.E.2d 630, 637-38 (W. Va. 
1958). And see 81 C.J.S. States § 101 (1953). 

51 Be it remembered that the Authority operation may be masked by the label of “commission,” 
“board,” “project,” and occasionally by “district,” although the latter term rarely is applied in current 
legislation creating an Authority mechanism. 

®2 Counci. Report 61, 62. 

5* Note, The Applicability of Sovereign Immunity to Independent Public Authorities, 74 Harv. L. 


Rev. 714, 720 n.33 (1961). 
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specifically must empower the Authority to issue revenue anticipation bonds for the 
particular or general purpose of the project or projects for which the Authority was 
created. Ordinarily, statutory provisions expressly prohibit any pledging of the 
State’s credit, although there are some exceptions to this rule.”* 

Incidental powers usually will include competence to fix and charge rates, rents, 
or tolls, and to accept grants. Important powers to exercise eminent domain, issue 
subpoenas, and to provide police protection and regulation, also may be included, 
but such powers are generally granted only if their exercise is required to enable the 
Authority to accomplish its goals. 

Authorities usually are governed by a board of directors but may be organized 
with a single executive. As with private corporations, this is a key aspect which 
generally dominates the efficient Authority operation, Without superior, properly 
motivated board or executive personnel, the managerial independence of the Author- 
ity can assume the burden of an albatross. Most directors are not paid salaries but 
are usually given a per diem rate to cover expenses. If the chairman of the board 
performs substantial managerial functions he usually is paid a salary. Generally, 
however, especially in large Authority operations, members of the governing body 
perform policy functions, leaving the daily routines to salaried administrators. 

The usual alternative to the selection of top caliber businessmen is resort to 
ex-officio appointment of public officers. Extensive use of State officials lessens the 
Authority’s independence of action and enhances the State’s desire to oversee the 
Authority. Surveys indicate that the governor, an important finance official (e.g., 
the treasurer, comptroller or auditor), and the attorney general are most apt to be 
named as ex-officio appointees.” Some States provide for appointment of legislators,®® 
but this procedure has been condemned as unconstitutional in at least one instance as 
in violation of a constitutionally required division of powers.** 

Except where provided otherwise by statute, appointment usually is by the 
governor, occasionally subject to legislative consent or nomination by private groups; 
and sometimes by election.** Removals, ordinarily only for cause, are usually at the 


59 


discretion of the governor.** Overlapping terms of members appear to be favored. 


Roard officers usually serve in part-time capacity, with full-time managerial super- 
visors. 
Authorities usually are exempt from routine budgetary review and centralized 


®*New York and New Jersey, Councit Report 29; Maine Industrial Building Authority Act, 1957, 
Me. Rev. Stat. Ann. ch. 38-B, § 3 (1959 Cum. Supp.), approved in advance in Opinion of the Justices, 
153 Me. 202, 136 A.2d 528 (1957). 

*5Inclusion of the attorney general and—though this is rare—supreme court justices as members 
would seem to impinge upon the performance of official legal duties pertaining to Authority operation or 
litigation. 

5® Councit Report table at 44. 

57 Book v. State Office Bldg. Comm'n, 149 N.E.2d 273 (Ind. 1958). 

58 CounciL REPORT 42. 

5° Id. at 45. 

© Id. at 47. 
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personnel procedures,” though the extent of control varies. Authority records may 
be subjected to an independent audit, with direct legislative control over disposition 
of revenues, in addition to the positive check of specific statutory debt limitations. 
Provision also may be made for submission of reports to the governor or legislature.®* 

The fiscal apparatus of the Authority has been likened to the heart of the 
creature, and this is indeed true, as will be seen from an examination of the detail 
of Authority financing.** Upon retirement of the bonds issued to finance the under- 
taking, the Authority normally conveys the property to the State. The fiscal opera- 
tions of an Authority may be successful enough to enable it not only to become self- 
sufficient as to its immediate objective—such as the liquidation of the cost of a port 
project—but also to finance other related projects out of subsequent surpluses from 
the initial operation, as has been true in the case of the Port of New York Authority.© 

In the formulation of techniques and procedures for Authority operations, the 
States have produced varying solutions to the basic problem of combining man- 
agerial independence and public accountability. Thus, Authorities generally 
enjoy sufficient financial autonomy and freedom from administrative controls to 
permit operation in an atmosphere comparable to that of private enterprise. Still, 
the States have imposed certain constitutional, statutory, and administrative limits 
upon the freedom of Authorities, in addition to specific supervisory controls, espe- 
cially by gubernatorial appointment. Variations and degrees of autonomy and control 
can be determined only upon careful scrutiny of the particular Authority under 


examination, and general observations of this nature would be of little relevance and 


practical value. 
IV 


FeperaL Census ConsIDERATIONS 
The problem of accurately identifying and classifying Authorities was en- 
countered by the federal government in its effort to conduct a census of governmental 
units.” In its 1957 census of governments, the Bureau of the Census outlined certain 
essential characteristics which a prospective unit must meet for inclusion as a gov- 
ernmental unit: (1) existence as an organized entity; (2) governmental character; 
and (3) substantial autonomy.® 


* Most Authorities which are not under State personnel systems have not established their own merit 
systems, and in only a few instances are employees covered by special acts. Counci Report 60. 

*2 See note 48 supra. 

*® Netherton, supra note 45, at 686. 

** See Jones, The Financing of TVA, infra, at 725-40. 

* Netherton, supra note 45, at 681. 

** Counc, REPoRT 64. 

*T >1 Stat. 483 (1957), 13 U.S.C. § 161 (1958) provides: “The Secretary [of Commerce] shall take, 
compile and publish for the year 1957 and for every fifth year thereafter a census of governments. Each 
such census shall include, but shall not be limited to, data on taxes and tax valuations, governmental 
receipts, expenditures, indebtedness, and employees of States, counties, cities, and other governmental 
units.” 

*®1 U.S. Bureau oF THE Census, Dep’r of ComMERCE, 1957 CENsUs oF GEVERNMENTS, No. 1, Gov- 
ERNMENTS IN THE Unirep States 9 (1958) [hereinafter cited as 1957 CENsus]. 
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Many major Authorities in fact, but in varying degrees, substantially embody each 
of the stated essentials. However, the Bureau found that as a class, Authorities 
resemble special districts created to serve a single function or a limited number of 
functions; but that in many instances the functions were assigned in lieu of, or to 
supplement, services ordinarily provided by an established government, and that 
most Authorities were not sufficiently autonomous to be classed as governmental 
units. 

For example, in counting State and local governmental units, the Bureau con- 
sidered listing statutory Authorities and other similar organizations having certain 
characteristics of “independent governments,” but determined that administrative or 
financial control by the State or other local governments (4.¢., counties, municipalities, 
townships and towns, school districts, and special districts) required classification of 
such units as “subordinate agencies” of such other governments rather than as 
independent units.” The Bureau’s conclusions also may have been prompted by 
assigning considerable weight to such factors as ex-officio appointments to the 
Authority governing body and certain other intangibles.” 

Apparently, the Bureau was not completely satisfied with its selection standards, 
for in view of the “infinite variety of provisions regarding local government entities 
and particularly the shadings of autonomy which they exhibit,” consideration also 
was given to “(1) local attitudes as to whether the type of unit involved is in- 
dependent or not, and (2) the effect of the decision upon collection and presentation 
of statistics of government finances and employment.” 

However, many Authorities generally at the sub-regional, county, or municipal 
level were included among the 14,405 special districts listed in the Census. As a 
result, some Authorities are included in the census statistics, but many are not,” so 
that no accurate count of the elusive Authorities appears to be available."* Authorities 
as a whole seem to be regarded as officially existing in a sort of anonymous de- 
pendency status, attached, more or less, to the 102,328 governmental units which 
were enumerated by the Bureau.”® 

The importance of Public Authorities as a distinctive technique in modern gov- 
ernmental administration suggests that the Bureau of the Census might well consider 


°° Id. at 7. Many special districts possess limited taxing powers and may be directly responsible to the 
electorate—characteristics not normally attributable to Public Authorities. 

7° Id. at 12. 

™ 1 1957 Census, No. 3, Loca, GovERNMENT STRUCTUURE 3-4. 

"8 Id. at 3. 

™*In most cases, it appears that the State Authorities were included as part of the States, but many 
other Authorities qualified as special districts. 

** A financial news editor recently offered an estimate of 3,000. Public Authorities, Wall Street Journal, 
Dec. 1, 1960, p. 1, col. 1. 

*® The breakdown: U.S. Government, 1; States, 48; Counties, 3,047; Municipalities, 17,183; Townships 
& Towns, 17,198; School Districts, 50,446; and Special Districts, 14,405. Also listed but not included 
in the total were the then territorial governments of Alaska and Hawaii and their local government units, 
as well as those of Puerto Rico. II 1957 Census, No. 1, Summary oF Pustic EmMpLoyMENT 4 (1958). 
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the possibility of classifying them separately, perhaps as quasi-governmental units, 
so that distinct statistics may be accumulated.”® 

The variables apparent in the Bureau’s treatment of Public Authorities make it 
hazardous to draw conclusions therefrom. Nevertheless, taking a cue from the 
Bureau, by application of arbitrary factors a listing of selected State Authorities is 
offered in the following Table. 


SELECTED PusBLic AUTHORITIES IN THE UNITED SvTaTEs* 


A. State 
State Name State Name 


Alabama Bridge Commissiont Massachusetts Parking Authority 
Building Authority Port Authority 
Turnpike Authorityt Turnpike Authority 


Alaska Housing Authority Michigan Mackinac Bridge Authority 


Arizona Power Authority New Jersey Highway Authority 
Turnpike Authority 
California Toll Bridge Authority 
Water Project AuthorityT New York Jones Beach State Parkway Auth. 
Bridge Authority 
Delaware Memorial Bridge Thruway Authority 
Power Authority 


Florida § Turnpike Authority 


Georgia Bridge Building Authority 

Hospital Authority Ohio Turnpike Commission ft 

Office Building Authority 

Ports Authority Oklahoma Grand River Dam Authority 

Rural Roads Authority Turnpike Authority 

School Building Authority 

Toll Bridge Authority Pennsylvania General State Authority 

University System Building Authority Turnpike Commission 

Highway and Bridge Authority 

Idaho Turnpike Controlt Public School Building Authority 


North Carolina Ports Authorityt 


Illinois § Toll Highway Commission Rhode Island Mount Hope Bridge Authority 


Indiana Office Building Commission South Carolina Agricultural Marketing Commission 
Toll Road Commission Ports Authorityt 


Public Service Authority 
Toll Road Authorityt 
Texas Lower Colorado River Authority 
Turnpike Authority Turnpike Authority 


Office Building Commission t 

Virginia Richmond-Petersburg Turnpike 
Properties & Building Commission Authority 
Public School Authority Ports Authority 


Port Authorityt Washington Toll Bridge Authority 
School Building Authority 
Turnpike Authority West Virginia Office Building Commission 
Turnpike Commiasion 
* Compiled ee from data contained in I U. 8. Bureau or THE Census, Dep’r or Commence, 1957 Census or Gov- 
ERNMENTS, No. LocaL GOVERNMENT sTRUCTURE (1958), and Joun Moopy, MuniciPaL AND GovERNMENTAL 
of ote (1961). in the as 
included for Census purposes as Special 
among bond-issuing agencies in Mooi 
“ PR eees rkrertad ase mtn p  e if e 
loopr’s, 187 
In és past the Bureau primarily was concerned in classifying and enumerating entities which 
qualified as independent governmental units—which purpose did not necessitate defining and identifying 
Authorities as a separate class of government for census purposes. 
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B. Interstate 


Arkansas- Mississippi Bridge Commission 

Bi-State Development District (Illinois & Missouri) 

Breaks Interstate Park Commission (Kentucky & Virginia) 

Clinton Bridge Commission (Iowa & Illinois) 

Delaware River Basin Water Commission (Delaware, New Jersey, New York & Pennsylvania) 
Delaware Port Authority (New Jersey & Pennsylvania) 

Delaware River Joint Toll Bridge Commission (New Jersey & Pennsylvania) 
Lake Champlain Bridge Commission (New York & New Jersey) 

Maine-New Hampshire Interstate Bridge Authority 

Port of New York Authority (New York & New Jersey) 

Tennessee-Missouri Bridge Commission. 


C. Internotional 
Niagara Falls Bridge Commission (Canada & New York) 


Buffalo & Fort Erie Publie Bridge Authority (Canada & New York). 

Based primarily on the Bureau’s information,” the selection was generally limited 
to State-created Public Authorities which are authorized to issue revenue bonds and 
to fix and collect tolls, rentals, or other charges, and (notwithstanding the Bureau’s 
specifications™®) appear to be, if not completely autonomous, at least more in- 
dependent of than dependent upon State control. Receipt of incidental federal or 
State aid by the Authority was not considered to be a disqualifying factor if issuance 
of bonds was authorized. It is emphasized that this is by no means a complete 
listing, but it was felt that the information might be of interest to illustrate some of 
the important State Authorities and the variety of undertakings reflected thereby.” 


Vv 


Some Lecat Aspects 

As with any corporate enterprise, the scope of possible litigation affecting 
Authorities is extensive. But a great deal of Authority litigation arises by reason 
of the fundamental problem encountered in Authority dealings generally: What is 
the nature of the Authority? We have observed the almost chameleon-like aspect 
of the Authority creature which occasionally seems to change its characteristics when 
it is sought to be engaged in focus with respect to its immediate environment. 
Many legal complications arising from particular Authority transactions are resolved 
upon answering the fundamental question. Space limitations permit no more than 
passing consideration. 

Legal actions frequently have been of a “friendly” nature brought about by a 
mutual desire of interested parties to test the legal basis of a new Authority and the 
validity of its revenue bond procedures. Judicial approbation and validation of its 
bonds, as well as recognition of the Authority’s legal powers generally, are some- 
times welcome prerequisites for the accomplishment of any consyructive efforts by a 
Public Authority. Investors uncertain of subsequent judicial acquiescence in 
Authority operations do not provide a likely market for its bonds. 


77 Correlated with pertinent listings of bond issue data; Jorn Moopy, MunicipaAL AND GovERNMENTAL 


Manvav (1961). 

781 1957 Census, No. 1, GovERNMENTS IN THE UNITED STATES 7. 

"No effort was made to tabulate other than State-level bodies; ¢.g., the impracticality of listing 
Pennsylvania's more than 1200 municipal Authorities needs no further explanation. 
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Other, less friendly suits have been brought to declare legislative grants un- 
constitutional, and thus to thwart the use of the Authority device.®® 


A. The Authority as a Valid Separate Entity 


The power of the legislature to establish a Public Authority to undertake any one 
of countless governmental responsibilities is practically unquestioned. In the absence 
of a constitutional limitation, there appears to be little or no restraint upon legisla- 
tive power to establish any form of corporate Authority endowed with necessary 
faculties and attributes to accomplish a legitimate public purpose. A truly govern- 
mental function remains so whether performed directly by the sovereign or by a 
separate entity for the sovereign.** 

A State constitutional provision that the State shall not be made a defendant in 
any court does not limit the power of the State to delegate governmental functions 
to quasi-public corporations which have no power to tax and are not dependent upon 
the State for financial support, even though such corporations are afforded no im- 
munity from suit or liability.6* But the “governmental functions” may be subject 
to careful scrutiny to assure that Authority operations will not compete with private 
enterprise. 

In addition, the creation of an autonomous Authority, even with corporate form 
and status, for a public purpose does not come within a constitutional inhibition to 
the effect that “no [private] corporation shall be created by special law.”** 

The Public Authority frequently is challenged upon grounds alleging infringement 
of constitutional limitations upon the public debt by use of its borrowing powers. 
With some few exceptions—usually to be distinguished by consideration of unique 
factors—the courts generally have upheld the Authority powers as not violating public 
debt limitations. A number of courts have repelled frontal attacks upon the consti- 
tutionality of the revenue-bond and user-charge mechanism by defining the Authority 
in terms of an entity separate and distinct from the State, whose debts can in no 
way bind the State.*° Thus, the Supreme Court of Georgia has stated :* 


8° Counc. REPorT 95. 
*1 “There is no prohibition . . . against the creation by the legislature of every conceivable description 


of corporate authority, and when created to endow them with all the faculties and attributes of other 
pre-existing corporate authorities.” People v. Salmon, 51 Ill. 37, 50 (1869). And see, ¢.g., United States 
v. Washintgon Toll Bridge Authority, 190 F. Supp. 95 (W.D. Wash. 1960); Kennebec Water Dist. v. 
City of Waterville, 96 Me. 234, 52 Atl. 774 (1902); and Brockenbrough v. Board of Water Comm'rs, 134 
N.C. 1, 46 S.E. 28 (1903). 

®? Hope Natural Gas Co. v. West Va. Turnpike Comm'n, 105 S.E.2d 630 (W. Va. 1959), distinguishing 
“a somewhat borderline decision” which had held the State Office Building Commission (having authority 
to construct ‘buildings to house State agencies, and supported in part by State funds) to be a State 
agency immune from suit: ‘City of Charleston v. Southeastern Constr. Co., 134 W. Va. 666, 64 S.E.2d 676 
(1950). 

®* See remarks in dissenting opinion calling attention to one phase of a Port Authority’s purpose 
as “a step toward placing the State . . . in open competition with private enterprise . . . the very lifeblood 
of a free democracy.” Sigman v. Brunswick Port Authority, 214 Ga. 332, 338, 104 S.E.2d 467, 473 
(1958). 

®* See, ¢.g., Meisel v. Tri-State Airport Authority, 135 W. Va. 528, 540, 64 S.E.2d 32, 39 (1951). 

®5 See, ¢.g., Andres v. First Arkansas Dev. Fin. Corp., 324 S.W.2d 97 (Ark. 1959); Opinion of the 
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While the authority is an instrumentality of the State, it is nevertheless not the State, 
nor a@ part of the State, nor an agency of the State ... [and] its revenue bonds .. . are 
first, last and always a corporate debt of the Authority and in no sense a debt of the 


State. 


This line of reasoning can be traced to an early United States Supreme Court 
determination, in an important jurisdictional problem, to the effect that a State- 
incorporated bank, even though the State be one of the incorporators and hold an 
interest therein, was not to be considered as the State; and that the State, as a member 
of the corporation, did not exercise its sovereignty with respect to the bank’s 
activities :°” 

. when a government becomes a partner in any trading company, it divests itself, so 
far as concerns the transactions of that company, of its sovereign character, and takes that 
of a private citizen. Instead of communicating to the company its privileges and its pre- 
rogatives, it descends to a level with those with whom it associates itself, and takes the 
character which belongs to its associates, and to the business which is to be transacted.... 
The state . . . by giving to the bank the capacity to sue and be sued, voluntarily strips 
itself of its sovereign character, so far as respects the transactions of the bank, and waives 
all the privileges of that character... . 


B. The Special Funds Doctrine 


Those who contend that the issuance of bonds by an Authority necessarily binds 
the State as the ultimate guarantor frequently are checked by the application of the 


“special funds” doctrine.** This doctrine—largely a development of the law of 
municipal corporations—means, in effect, that loans which are to be liquidated by 
the use of particular funds derived from the revenues of the activity involved do not 
constitute debts within the meaning of any constitutional restriction regarding the 
incurrence of a State debt.*® Under this view, the Authority’s obligations rest upon 
its own resources, as the bonds are payable solely from a specified revenue source, 
and pledge of the State credit is expressly disclaimed. However, an Authority 


Justices, 270 Ala. 147, 116 So.2d 588 (1959), distingiushed from Opinion of the Justices, 264 Ala. 176, 85 
So.2d 391 (1956) (plan to procure funds for payment of current operating expenses by issuance of bonds 
payable out of proceeds of State taxes). 

** McLucas v. State Bridge Bldg. Authority, 210 Ga. 1, 6, 77 S.E.2d 531, 535 (1953). (Emphasis 
added.) The court cited an earlier ruling concerning the University Regents, in which the court 
described the University “corporation” as “a mere creature of the state” and added that the “debt of 
the creature does not stand upon a level with the creator and never can rise thereto. It is first, last and 
always a debt of the creature and in no sense a debt of the creator.” State v. Regents of Univ. Sys. of 
Georgia, 179 Ga. 210, 175 S.E. 567 (1934). See, to the same effect, Sigman v. Brunswick Port Authority, 
214 Ga. 332, 104 S.E.2d 467 (1958); Indiana State Toll-Bridge Comm'n v. Minor, 236 Ind. 193, 139 
N.E.2d 445 (1957); and Opinion of the Justices, 334 Mass. 721, 136 N.E.2d 223 (1956). 

*? Bank of the United States v. Planter’s Bank of Georgia, 22 U.S. (9 Wheat.) 904, 907-08 (1824). 

** Early application of the theory is traced to the decision in Winston v. Spokane, 12 Wash. 524, 41 
Pac. 885 (1895). See Shestack, The Public Authority, 105 U. Pa. L. Rev. 553, 557-58 (1957). 

®°See Gerwig, Public Authorities: Legislative Panacea?, 5 J. Pus. L. 388, 393 (1956); Comment, 
Obligations of a State-Created Authority: Do They Constitute a Debt of the State?, 53 Micn. L. Rev. 439, 
440 (1955), for a resume of cases; see also Nehemkis, The Public Authority: Some Legal and Practical 
Aspects, 47 Yate LJ. 14, 21 (1937). For an extensive list of prior cases applying the doctrine, see 
Foley, Municipal Financing of Public Works, 4 Forpuam L. Rev. 13 n.73 (1935). 
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issuing bonds under a disclaimer that State credit is pledged may find its particular 
scheme judicially construed to result in a pledging of the sovereign credit and thus 
risk invalidity of its modus operandi.” 

The special funds doctrine now is generally accepted and was applied recently to 
uphold bond issues by office building and ports Authorities,®’ re-emphasizing the 
theory that special funds should be derived only from a source related to the project 
for the promotion of which the obligation is pledged.** 

A distinction has been drawn between a provision requiring the State to subsidize 
an Authority, and a right to contract with the Authority for its services. It was held 
that the State may become indebted to the Authority for goods and services but 
cannot become indebted to the bondholders of the Authority or the general public 
for defaults of the Authority.” 


C. Sovereign Immunity and Tort Liability 


A basic legal problem affecting Public Authorities concerns the application of the 
doctrine of sovereign immunity. The merits of the doctrine generally will not be 
discussed here except to note that increasing disfavor may well augur waning 
application of the theory to Authorities.” 

Generally, in the case of wholly-owned government corporations authorized to 
sue and be sued, it appears that this power is sufficient to establish a waiver of 
immunity from suit.*° However, some States have been reluctant to depart from 
old established precedents and, in absence of persuasive statucory direction, are 
unwilling to subject Authorities to greater liability than is acknowledged for the 


sponsoring State. 
In cases where the immunity doctrine was applied, the courts stressed the close 


interest and relationship of the State to the particular activity, along with the absence 
of a specific waiver of immunity.** This is especially true in personal injury cases.°7 


°° Ayer v. Commissioner of Administration, 165 N.E.2d 885 (Mass. 1960). This is especially true 
if the plan embodies the use of general funds to make up a deficiency, as in Turnpike Authority of 
Kentucky v. Wall, 336 S.W.2d 551 (Ky. 1960). 

*1 Book v. State Office Bldg. Comm’n, 149 N.E.2d 273 (Ind. 1958); North Carolina State Ports 
Authority v. First-Citizens Bank & Trust Co., 242 N.C. 416, 88 S.E.2d 109 (1955). Cf., for certain 
earlier distinctions, State Ports Authority v. Arnall, 201 Ga. 713, 41 S.E.2d 246 (1947), and Williamsburg 
Sav. Bank v. State of New York, 243 N.Y. 231, 153 N.E. 58 (1926); and see criticism of Morris, 
Evading Debt Limitations with Public Building Authorities: The Costly Subversion of State Constitutions, 
68 Yare L.J. 234-268 (1958). 

®*? See Arthur v. Johnston, 185 S.C. 324, 194 S.E. 151 (1937). 

°8 McLucas v. State Bridge Bldg. Authority, 210 Ga. 1, 77 S.E.2d 531 (1953). For additional rami- 
fications of the special fund doctrine, including the related limited special fund doctrine (usually in- 
volving, as to municipal corporations, the financing of additions to existing systems rather than an 
original system), see Cuarces S. Ruyne, MunicipaL Law § 14-7, at 335 (1957). 

®* For some recent trends, see Annots., 60 A.L.R.2d 1198 (1958), and 62 A.L.R.2d 1211 (1958). See 
also Muskopf v. Corning Hosp. Dist., 55 Cal.2d 211, 359 P.2d 457 (1961); Lipman v. Brisbane 
Elementary School Dist., 55 Cal.2d 224, 359 P.2d 465 (1961). 

*5 See Keifer & Keifer v. Reconstruction Fin. Corp., 306 U.S. 381 (1939), and Annot., 83 L. Ed. 
794, 807 (1939). ' ’ 

°* See, ¢.g., Fowler v. California Toll-Bridge Authority, 128 F.2d 549 (oth Cir. 1942); Kansas City 
Bridge Co. v. Alabama State Bridge Corp., 59 F.2d 48 (sth Cir. 1932); Masse v. Pennsylvania Turnpike 
Comm'n, 163 F. Supp. 510 (E.D. Pa. 1958); Chicago Stadium Corp. v. Indiana, 123 F. Supp. 783 (S.D. 
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Courts in such cases also have construed specified powers of the sue-and-be-sued 
variety in context with powers to contract and words of similar import as relating 
to procedural rights only and have not deemed the suability provision as constituting 
a waiver of immunity or consent to suit for tort liability.°* And in other situations, 
especially in the case of highway or turnpike and hospital Authorities, the apparent 
waiver has been construed strictly so as to relate only to such actions as are necessary 
to carry out the purpose of the activity.*® 

A significant decision of the United States Supreme Court in the Tennessee- 
Missouri Bridge case is of particular interest here. Here, an interstate Authority was 
established pursuant to the compact clause of the Federal Constitution. In consider- 
ing the compact as a “means of safeguarding the national interest” rather than merely 
a “supple device for dealing with interests confined within a region,” the Court 
disregarded the local law of the respective States and found, as a consequence of 


congressional approval of a sue-and-be-sued clause in the compact, that the bi-State 
100 


instrumentality was amenable to suit for tort liability. 
A federal court of appeals found that a Pennsylvania Turnpike Commission, 
authorized by statute to sue and be sued in its own name, was neither the alter ego 
of the Commonwealth nor endowed with the Commonwealth’s sovereign immunity 
from suit in a tort action based on negligence.’ 
Other courts also have construed the sue-and-be-sued power as an effective waiver 
of immunity.’°* Such decisions may be ascribed to an increasing understanding of 


the need to protect the public from functions (though carried on ostensity for govern- 
mental purposes) which are indistinguishable from private business activities. The 
liberal attitude doubtless was influenced by the fact that many of the early decisions 
applying the immunity doctrine in the general area of government liability were 
made within a context of relatively limited governmental activity, and then gen- 
erally in cases affecting the exercise of traditional governmental or police powers. 
Another recent view—with an eye toward the point of ultimate pecuniary 
impact—suggests that the application of the sovereign immunity doctrine cannot be 
justified in the case of independent Authorities because the financial burden of 
liability would not, as in the case of the State, fall on general treasury funds but 


Ind. 1954); Spangler v. Florida State Turnpike Authority, 106 So.2d 421 (Fla. 1958); Hosterman v. 
Kansas Turnpike Authority, 183 Kans. 590, 331 P.2d 323 (1958); Rice. Hope Plantation v. South Carolina 
Pub. Serv. Authority, 216 S.C. 500, 59 S.E.2d 132 (1950). 

®? See Connor v. South Carolina Pub. Serv. Authority, 91 F. Supp. 262 (E.D.S.C. 1950). 

*® See Elizabeth River Tunnel Dist. v. Beecher, 117 S.E.2d 685 (Va. 1961). 

*® Annots., 62 A.L.R.2d 1222 (1958), 25 A.L.R.2d 203, 224 (1952). 

79° Petty v. Tennessee-Missouri Bridge Comm'n, 359 U.S. 275 (1959), reversing 254 F.2d 857 (8th 
Cir. 1958). Of interest here is a 1960 Governors’ Conference resolution opposing “federal interference’’ 
with already established interstate compact agencies. Resolutions, 33 Strate GovERNMENT 182 (1960). 

*°2 Pennsylvania Turnpike Comm'n v. Gerr, 282 F.2d 293 (3d Cir. 1960), cert. denied, 365 U.S. 
817 (1961). 

2°38 Hoftmeyer v. Ohio Turnpike Comm'n, 166 N.E.2d 543 (Ohio C.P. 1960); Linger v. Pennsylvania 
Turnpike Comm'n, 158 F. Supp. g00 (W.D. Pa. 1958); Taylor v. New Jersey Highway Authority, 22 
NJ. 454, 126 A.ad 313 (1956). Tort liability has been recognized, especially in Housing Authority cases. 
See, ¢.g., Knowles v. Housing Authority of Columbus, 212 Ga. 729, 95 S.E.2d 659 (1956); Muses v.. 
Housing Authority, 83 Cal. App. 2d 489, 189 P.2d 305 (1958); Annot., 61 A.L.R.ad 1246, 1247 (1958).. 





610 Law AnD CONTEMPORARY PRoBLEMS 


would be chargeable against the tolls, rents, or other charges which accrue to the 
Authority in its own right. Critics of this theory reiterate the oft-suggested possi- 
bility that the State, though not legally liable, might feel obliged to use State funds 
to liquidate the Authority’s debt.°* Nevertheless, in arguing for a literal inter- 
pretation of sue-and-be-sued clauses, the conclusion was expressed that historical 
policies behind sovereign immunity would not seem to be infringed to any significant 
extent by a refusal to apply the doctrine to independent Authorities.’ 

The trend in New York, for instance, has been drifting away from the sovereign 
immunity doctrine. Although the Port of New York Authority originally was held 
immune to suit,’°> subsequent legislation waived immunity, including liability for 
tortious acts; and more recently, the New York legislative commission, in order “to 
remove doubt” as to those Authorities which were not made amenable to suit by 
specific provision, recommended that all New York Authorities expressly be made 
liable for actions in tort.’ 


D. Legislative Control 


The precise degree of control that legally may be exercised over the Authority by 
the legislature involves an intriguing array of economic, social, philosophic, as well 
as legal considerations. The true nature and significance of this issue was em- 
phasized when the Port of New York Authority officials declined to furnished certain 
internal records to a congressional subcommittee which undertook an inquiry into 
the operations of the bi-State Authority to determine the necessity for legislation 


affecting the original compact under which Congress approved the Authority. De- 
spite apparently conciliatory efforts by Governors Rockefeller and Meyner, of New 
York and New Jersey (at whose insistence the Authority files were withheld), the 
important jurisdictional questions could not be resolved short of contempt pro- 
ceedings against one of the nation’s best known Authority administrators, Austin 
J. Tobin, executive director. As the controversy brings into sharp focus the scope 
of the congressional investigative function, it is unlikely that the matter will termi- 
nate with the adverse judgment of the federal trial court against the Port Authority 
official,’ but full appellate consideration well may ensue. 

When a Massachusetts legislative commission in 1950 asked an Authority for 
information to aid in its survey of State government operations, the executive director 
replied: “The Authority, while recognizing the desirable and laudable purposes for 
which your committee is functioning, feels there is a possible error in your request 
... it is the opinion of the Authority that our activities do not come within the scope 


298 Such assistance occasionally has been given. Counc, Report 78. 

2°* Note, The Applicability of Sovereign Immunity to Independent Public Authorities, 74 Harv. L. 
Rev. 714 (1961). ; 

105 Howell v. Port of New York Authority, 34 F. Supp. 797 (D.N.J. 1940). 


20° NLY. Srupy 99. 

1°7 United States v. Tobin, 195 F. Supp. 588 (D.D.C. 1961), decided by Judge Youngdahl, appealed 
to the Circuit Court. The national significance of the case was emphasized by the participation of 
twenty other states in a brief filed by the Attorney General for the State of Florida. See Celler, Congress, 
Compacts, and Interstate Authorities, infra, at 682-702. 
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of your committee.” In a similar vein, a Massachusetts Authority chairman stated 
that his Authority was not a public corporation. Still another veteran Authority 
administrator described the work of certain New York Authorities with which he is 
associated as “business with private capital under public auspices,” and criticized a 
bill to force New York Authorities to report more fully to the legislature as “ob- 
viously a first step towards subjecting authorities to political controls and the 
enervating effect of centralized bureaucratic management.” The legislators, on the 
other hand, decried the Authorities’ lack of sympathy for “democracy.”** 

Regardless of the ultimate outcome of the Tobin case, practicalities suggest 
that the degree of control should be flexible, depending substantially on the apparent 
requirements of a given situation. The measure of control should correspond to the 
degree to which the Authority accomplishes its purpose. As the mission of the 
Authority generally is one which a legislative body has deemed inappropriate for 
customary governmental operation, minimum controls normally should be exer- 
cised. However, if improper management imperils the successful completion of the 
objective, the duty of the sovereign power is clear, even to the ultimate point of 
abolition, if satisfactory solution cannot be accomplished by the lawmakers and the 
Public Authority. 


E. Taxation 
Although a Public Authority normally is not considered a political subdivision of 
a State, nevertheless provisions of the Internal Revenue Code authorizing exemption 


from federal income taxes of interest on bonds issued by a political subdivision were 
judicially applied to the Port of New York Authority." The rationale here seems 
J y app y 

to be that at least with respect to tax laws, the term “political subdivision” includes 
instrumentalities as well as traditional political entities such as the special districts 
and other territorial units. 

Despite the federal government’s contention that an Authority which took over 
an extensive ferry system previously operated as a private business thereby entered 
into a proprietary activity not entitled to immunity from taxation, a federal district 
court has also held recently that the maintenance of a highway system, including 
necessary bridges as well as ferry services as essential links in the system, was a clear 
exercise of a traditional and essential governmental function and therefore not subject 
to federal transportation taxes.’?° 

As a government instrumentality, the Authority is not likely to be subjected to 
State property taxation.’™’ It is not unusual, however, for an Authority to make 

28 Cameron, Whose Authority?, ATLANTIC Montuy, Aug. 1959, pp. 38, 39-40. 

1° Commissioner v. Shamberg’s Estate, 144 F.2d 998 (2d Cir. 1944), cert. denied, 323 US. 792 
(1944); Commissioner v. White’s Estate, 144 F.2d 1019 (2d Cir. 1944); accord, as to this point, 
Wolkstein v. Port of New York Authority, 178 F. Supp. 209 (D.N.J. 1959). Note Judge Frank’s 
extended dissent in Shamberg (although he conceded he “would not go to the stake” to vindicate his 
position), 144 F.2d at 1006. 

° United States v. Washington Toll Bridge Authority, 190 F. Supp. 95 (W.D. Wash. 1960). 


™* Opinion of Justices, 334 Mass. 721, 136 N.E.2d 223 (1956); and see Smith v. Smith, 121 S.E.2d 
113, 118 (Ga. 1961). But closer scrutiny of Authority operations for tax purposes may be expected as, 
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payments in lieu of taxes to prevent undue loss of tax income by the areas involved 
as a result of acquisition of property by Authorities. It has been held recently that 
a lessee of an Authority may be charged such “in-lieu” payments to meet demands 
of public policy that lessees of a public landlord should not receive a windfall at 


the public expense.'!” 


F. General 

The courts are not likely to overturn routine determinations by Authority admin- 
istrators. On specific issues involving judicial review of administrative decisions, 
a federal court upheld the determination of a turnpike commission,’* while a State 
court even declined to review a similar case.'!* 

Although the exercise of eminent domain by Authorities occasionally prompts 
challenge, courts are not prone, especially in cases involving complex problems of 
administration and valuation, to favor hypertechnical objections when the legislative 
grant is clear.""** 

When a State through a parking Authority leases public property, the proscrip- 
tions of the Fourteenth Amendment must be complied with by the lessee.'?4” 

An effort by a labor union to remove to the federal courts an Authority’s state 
court action to enjoin the union’s picketing activities proved fruitless when it was 
not clear that the complaint arose under laws of the United States.!* 

Miscellaneous legal problems affecting the powers of Authorities generally 
are determined in accordance with principles of corporation law, tempered by the 
always present controlling factor of the public interest. 


VI 
AN APPRAISAL 


A. Selected Advantages and Disadvantages 
The rapid development of the Public Authority phenomenon during the years 
following the depression of the 1930’s and World War II generally was accepted 
at least as a practical and necessary, if not altogether ideal, governmental device. 
Observers of the early trend usually cited for justification of the Authority method 
such primary advantages as operating efficiency because of dependence upon earnings 
rather than legislative largess, and the convenient credit base that affected neither 


for example, in situations where Authority-type agencies acquire land which is not immediately put 
to use for the Authority’s assigned mission. See, e.g., item involving Pennsylvania Turnpike Commis- 
sion, Wall St. Journal, July 5, 1961, p. 1, col. 5. 

412 National Cold Storage Co. v. Port of New York Authority, 26 Misc.2d 570, 207 N.Y.S.2d 171 
(Sup. Ct. 1960). 

48 Guaranty Trust Co. v. West Virginia Turnpike Comm’n, 109 F. Supp. 286 (S.D.W.Va. 1952). 

*4* Owens v. Oklahoma Turnpike Authority, 283 P.2zd 827 (Okla. 1954), cert. denied, 350 US. 
893 (1955). 

1148 F g., Cervieri v. Port of New York Authority, 34 N.Y. 144, 167 A.2d 609, appeal (treated as a 
petition for certiorari) denied, 367 U.S. 487 (1961). 

** Burton v. Wilmington Parking Authority, 364 U.S. 810 (1961), involving refusal by lessee 
restaurant operator to serve a Negro. 

*14© South Carolina State Ports Authority v. Local 1422, International Longshoremen’s Union, 191 F. 
Supp. 156 (E.D.S.C.), appeal dismissed, 367 U.S. 910 (1961). 
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debt limits nor tax burdens."* Further, the magnitude of tasks suited to the 
Authority technique involved costs which far exceeded ordinary budget possibilities 
for a department typical of State administration. Moreover, the concentrated effort 
of an Authority ordinarily could not be matched by a regular State unit burdened 
with diverse responsibilities."'* In addition, problems of overlapping or conflicting 
jurisdiction were found to be more easily resolved by the use of Authorities. 

But professional commentators were not unaware of certain sensitive areas in 
the Authority business. For example, it was suggested that a financial default by an 
Authority would undoubtedly have a marked adverse effect upon the credit standing 
of the sponsoring governmental unit.’!* 

And as the Authority loomed larger upon the public scene, criticisms and fears 


waxed louder and stronger, as for example :'** 


. . . a governmental progress achieved after years of painful civic effort has been nullified 
by the tendency to take “normal” functions away from the normal agencies of government 
and turn them over to new autonomous agencies that are quasi-public, quasi-private and, 
if one may be facetious, just plain quasi-quasi. 


Also :1* 


... We are trying to evade constitutional or statutory debt limitations; we are refusing to 
face up to government-wide problems of poor personnel, financial and administrative 
practices; we are advocating basic reorganizational efforts . . . and then nullifying them 
with a series of weak-brained efforts .... [WJe avoid politics by playing a new and 
perhaps dirtier kind of “non-politics.” We are promoting a new type of government 
that may prove to be not only nonprofit and non-political but nonsensical as well... . 
General government is in danger of being superseded by a set of Authority-type ganglia 
directed by a small, weak brain. 


More importantly, it seemed, citizens stood in danger of losing their right of 


representation in the supervision of governmental operations. Even the course of 
industrial development was largely subject to helmsmen beyond the traditional in- 
fluences of government and the electorate. 

In 1953 the Council of State Governments fairly defined the Authority dilemma :'*° 


. .. it offers an efficient method of administering a variety of projects and .. . in some 
circumstances its seems to be an indispensable method of financing them. Its use enables 
state government to provide facilities of great benefit to many citizens .... But the 
Public Authority is not a panacea for all the financial troubles of the States, nor does its 
adoption guarantee efficient administration of a project. Creation of an excessive number 
of Authorities, even for self-liquidating projects . . . may have undesirable consequences. 
It may weaken gubernatorial and legislative control over major state functions and become 
a divisive element in over-all public policy. Finally the establishment of too many Public 

48 See, e.g., Nehemkis, The Public Authority: Some Legal and Practical Aspects, 47 Yate L.J. 14 
(1937). 

28 See Councit REPoRT 110. 

117 1d. at 33. 

8 McLean, Use and Abuse of Authorities, 42 Nat. Mun. Rev. 438, 441 (1953). 

ar ie. a 444. 

129 Counci, REPoRT 113-14. 
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Authorities in a State . . . could cause an undue share of the burden of support for State 
activities to be shifted from general taxes to special user charges. 


The institution of Public Authorities as a sort of legislative catalyst to general 
expanded public services not conveniently possible through normal governmental 
operations now has weathered successive cycles of enthusiasm and rebuke. The 
popular surge of Public Authorities probably reached its peak during the 1950’s. 
Although new Authorities still are being established, the rate of increase has di- 
minished,’** and many of the older ones have suspended or terminated operations. 
This is not altogether surprising for, in a sense, Authorities may be running out of 
new things to do, as one spokesman has suggested.’** But there is probably a more 
basic reason. Public Authorities concededly have advanced beyond the stage of novel 
public financing devices and now confront the inevitable fate of any flourishing 
political mechanism: they have become a prime target of public scrutiny. 

In one case, Authority directors became involved in a conspiracy with a con- 
tracting firm to defraud the Authority on certain land contracts, leading to prison 
sentences for the principals in a large-scale swindle. Another case of unfavorable 
publicity arose when some nonsalaried members of another Authority were indicted 
for improper use of expense money. More recently, it was alleged that an agency 
which handles most of an Authority’s insurance business spent large sums for pur- 
poses of inducement. This was denied on the ground that the money involved 
represented legitimate business expenses.'”* 

These, of course, are isolated instances, but they indicate the constant necessity for 
self-imposed high business standards by Authority management officials. 

The practice of successful Authorities to pay substantial salaries to chief ad- 
ministrators occasionally draws critical fire. Although the salaries seem high in 
some cases, the New York Legislative Commission in 1956 found them to be more 
appropriate to the responsibilities involved than are the generally lower levels of 
federal, state, and local executive salaries.’** 

As the once protective immunity of Authority operations fades, and the mysteri- 
ous, almost magic manner in which Authorities developed into a new governmental 
dimension (in truth, perhaps a quasi-form of government—e.g., Netherton’s “govern- 
ment by proclamation”’*) is illumined by the light of searching inquiry, a more 
normal and acceptable status may emerge. Certainly Authorities are not sacrosanct 
but are subject to modifications suggested by experience. 

The Public Authority has been adversely criticized as a socialistic undertaking.!”® 
It might seem doubtful whether such adverse criticism remains valid today in the face 
of the evolution of governmental objectives. A veteran Authority spokesman says 


482 Wall Street Journal, Dec. 1, 1960, p. 1, col. 1. 

122 Statement by Wade S. Smith, ibid. 

198 Ibid. 

*8*N_Y. Srupy 204, and Wall Street Journal, Dec. 1, 1960, p. 1, col. 1. 

“8° Netherton, Area Development Authorities: A New Form of Government by Proclamation, 8 Vanp. 
. Rev. 678 (1955). 

*2° See Foley, Revenue Financing of Public Enterprise, 35 Micu. L. Rev. 1 (1936). 
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that in any case, this charge is misdirected, for the objection relates to the task chosen 
by the legislature rather than to the Authority as a technique.’*” A specific rebuttal 
for this type of general criticism can be found in the case history of the Long Island 
Transit Authority which was established to rehabilitate a privately-owned bankrupt 
railroad. When its purpose was accomplished, including the return of the railroad 
to private ownership, the Authority’s enabling act was repealed.'** 

Authorities by their nature tend to assume an unnecessary accumulation of power, 
removed as they are from direct administrative, legislative, or electoral control. Some 
call this empire-building.’*® Originally conceived to accomplish a specific objective, 
many Authorities have remained in business after completing a basic project, in order 
to commence new ventures.’*’ An Authority’s policies, in fact, can predetermine 
the direction of economic movement within its area of influence. Consequences of 
such decisions may not become apparent until long after any effective counteraction 
can be mounted. Unrestricted, a Public Authority conceivably could develop into 
an extra-legal power of indefinite proportions. 

To avoid the eventualities predicted by pessimistic observers, legislative bodies 
should ponder anew the basic condition under which many modern Authorities were 
born: The necessity for an expedient to overcome restrictions imposed upon other 
administrative tools. The possibility of minimizing constitutional debt controls 
should be explored because the need for rigid limitation has become something of a 
question mark, especially as the courts have tended to recognize known community 
desires despite possible constitutional barriers.“*’ More flexible and realistic than a 
constitutional limitation is the marketplace for securities—an effective barrier against 
spendthrift communities.’** It has been argued that debt limitations do not in fact 
limit but simply encumber the fiscal processes and ultimately increase the cost of 
public facilities,"** as, for example, by increased interest on bond borrowings not 
backed by the general credit of the State. Constitutional reform in this area may 
reduce the need for wholesale Authority operations and bring bona fide governmental 
operations within reasonable control. Still, some extremists assert that there is no 
middle ground: either the Authority or the debt restriction must go.’** 

It is not intended to imply that the Authority, as a whole, has not proved itself 
to be a workable device.’*° There are too many concrete examples of dramatic 
accomplishments which were well-nigh impossible of achievement by other means. 


127 Tobin, supra note 10, at 27. 

19° NY. Srupy 35. 

2° Wall Street Journal, Dec. 1, 1960, p. 1, col. 1. 

18° F.g., a Port Authority embarking on urban renewal. 

18! Magnusson, Lease-Financing by Municipal Corporations As a Way Around Debt Limitations, 25 
Geo. Wasn. L. Rev. 377, 395 (1957). 

193 Ibid. 

198 Landers, Constitutional Provisions on Taxation and Finance, 33 State GovERNMENT 39 (1960). 

™** Morris, Evading Debt Limitations with Public Building Authorities; The Costly Subversion of 
State Constitutions, 68 Yace L.J. 234 (1958). 

285 See, ¢.g., Netherton, Area-Development Authorities: A New Form of Government by Proclama- 
tion, 8 Vanp. L. Rev. 678, 696 (1955). 
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It is suggested, however, that the Authority as a prescription for debt limitation 
problems is an extraordinary remedy which should not be used in the case of 
ordinary governmental needs. 

Authority spokesmen decry the need for executive and legislative controls over 
Authority operations. Theoretically, their position is sound, for in the ideal environ- 
ment of an efficient Authority accomplishing a substantial and useful public service, 
with an alert executive and legislature in the background, the exercise of actual 
control would be minimal. To achieve and maintain this utopian existence, the 
Authority is bound to implement sound management policies in every area of 
activity. Its top administrators must adhere to strict ethical standards to refute even 
the slightest suspicion of impropriety. Indeed, the Authority by its unique status 
can develop the high standards of public service’*® that are desirable in all govern- 
ment areas. 


B. Conclusions 
The history of Public Authorities in the United States, especially at State and 
lower political levels, establishes their popular use as a governmental instrumentality 
primarily engaged in financing and operating substantial public works not feasible 


for normal government undertakings. 

Their extremely rapid development in recent years—largely influenced by long- 
contained needs for expansion of public facilities—in many instances was accom- 
panied by a lack of planned research and orderly legislation which probably would 


have reduced complaints, criticism, and misunderstanding over their use. 

General acceptance of the Public Authority form in its usual echelons of operation 
(municipal, district or county, state and interstate) imposes an implied responsibility 
for high-grade standards of performance upon all concerned—from conception of 
the idea through the legislative implementation thereof and the construction, opera- 
tion, maintenance, and termination of the project. Appropriate safeguards must in 
each phase assure a substantial discharge of the public trust implicit in the powers 
granted to Authorities. 

Apart from generally favorable judicial recognition, areas of lingering doubt over 
the scope and manner of Authority operations may be resolved by comprehensive 
legislative task forces qualified to audit the need and application of Public Authori- 
ties in the local environment, as well as by impartial groups, including the Council 
of State Governments, whose perspective affords a broader approach to such 
problems. 

Distinctive objectives and influences bearing on a particular Authority make it 
imperative to subject individual Authorities to the laboratory of political, economic, 
social, and legal research and analysis. Generalities must be subordinated to the 
pertinent needs of a given Authority, viewed as a part of an integrated governmental 
scheme."** In short, the details of specific Authority operation must be custom-built 


18° Tobin, supra note 10, at 25. 
187 For instance, whether exclusive ex-officio maangement of an Authority or a combination of 
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in each case and can perhaps be determined only after actual experience factors are 
available for study. 
On the other hand, some random observations of a broad nature may be apposite: 
A comprehensive general Authority statute with special provision for specific 
Authorities provides a sound basis for systematic Authority operation as well as for 


guidance in litigation where necessary. 

The extent of broad government powers for Authorities, especially those which 
involve eminent domain, subpoena, police regulation, etc., should be delineated with 
care and attuned to realistic requirements. 

Excessive appointment of ex-officio personnel to the governing body sometimes is 
difficult to justify. This is especially true in the case of officers whose official 
responsibilities may encompass legal or judicial consideration of Authority activities. 
A balance of ex-officio and other directors offers a fair compromise between govern- 
ment and business representatives. 

The Public Authority appears to be especially effective when jurisdictional bar- 
riers would tend to bar necessary development or expansion of facilities beyond the 
scope of a particular political subdivision. At least at the lower levels of the govern- 
mental hierarchy, particular care should be given to the adequacy of controls 
(without, however, destroying the essential independence of Authority operation) 
to permit proper evaluation by the sponsor. Conversely, if the primary purpose of the 
Authority is to overcome constitutional debt limitations, the practical possibility of 
modifying such restrictions should be carefully explored with a view toward pursuing 
the desired objective within the framework of existing government machinery. 

The determination of the proper degree and nature of control to be exercised by 
the sponsoring body involves a delicate adjustment to specific needs. Over-control 
tends to defeat the purpose and characteristic operation of the Authority device. 
At the other extreme, wholly independent operations of the Authority in a completely 
autonomous vacuum may undermine its own effectiveness, either by leading to 
excessive exercise of power or by breeding suspicion of improper practices. Quite 
apart from the issue of control per se, there is a need to establish appropriate pro- 
cedures for reporting statistics and data for general census purposes and for technical 
and legal research and study. 

In 1953, the Council of State Governments found :'** 


The Public Authority has become a major instrument of government, and it is a growing 
one. Its success in the future will depend on sound decisions as to the circumstances 
under which it should be used and on the character of its administration in action. 


The 1953 conclusion is still valid. Just as a highly developed mechanical device 
can increase the efficiency of a skilled craftsman, the Authority provides a means 


government officers and private citizens is better cannot be determined for all Authorities within a 
political subdivision. Similarly, the alternatives of using salaried or nonsalaried directors and executives 
must be explored within the context of a specific problem. 

*°8 Councit REporT 114. 
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for efficiency in governmental activities, provided it is employed with discretion 
to meet special problems beyond the framework of normal governmental machinery 
and is operated by experienced administrators along competent businesslike lines. 
Under such circumstances, the Authority can continue to produce creditable con- 
tributions to the public service. 





PUBLIC AUTHORITIES IN UNDERDEVELOPED 
COUNTRIES 


A. H. Hanson* 


1. Enterprise and Development 

The non-communist underdeveloped countries provide an extraordinarily rich 
but as yet poorly-exploited field for the comparative study of public enterprise. 
It is not that they have shown any special capacity for institutional invention; on 
the contrary, the forms of public enterprise they have adopted are invariably copies 
from the West. The British public corporation, for example, has been extremely 
influential; the state company and the “mixed” enterprise, characteristic of Western 
Europe, has been widely imitated; Tennessee Valley Authority-type enterprises have 
appeared wherever river valleys offer the possibility of multi-purpose development. 
Part of the interest of these experiments for the political scientist lies precisely in the 
problems encountered in the transplantation of institutions. Western forms of public 
enterprise, placed in an alien and underdeveloped setting, inevitably display char- 
acteristics quite untypical of their prototypes—to such an extent, indeed, that the 
question often arises whether the attempt at imitation was well-advised. There is 
an even greater interest in the efforts of these countries to use public enterprise as 
one of the prime movers of economic development. When employed in this way, 
the public corporation of the state company has an importance far beyond that which 
is attached to it in the West, where “nationalized industries” have appeared at a 
comparatively late stage in the developmental process and have often been presented 
as an alternative, to be accepted or rejected principally on ideological grounds, to a 
private entrepreneurship which has already by its own efforts raised the economy to 
a level of considerable affluence. In many of the less developed countries, in fact, 
public enterprise presents itself not so much as an alternative to private enterprise as 
a substitute for it. Where private entrepreneurship is weak, where capital is scarce, 
and where privately-owned investable funds tend to flow into developmentally 
neutral channels, development through public enterprises appears a matter of 
necessity rather than of choice. Hence the “socialistic” appearance of the economies 
of new countries, such as Pakistan, which certainly have no ideological leanings 
towards a “socialist pattern of society.” 


* B.A. 1934, M.A. 1946, Oxford University. Reader in Public Administration, University of Leeds; 
currently Research Fellow, Nuffield College, Oxford, England. Served as consultant in Turkey and India, 
under the auspices of the United Nations and the Organization for European Economic Cooperation 
(O.E.E.C.). Editor, Pustic Enterprise, A Stupy oF Its ORGANISATION AND MANAGEMENT IN VARIOUS 
Countrizs (1955). Author, THe SrructuRE aND ConTrot oF STATE ENTERPRISES IN TuRKEY (1959); 
Stupies IN TurkisH Loca GovERNMENT (1955); PuBLIC ENTERPRISE AND Economic DEVELOPMENT 
(1959); Le Secreur Pustic pans UNE Economie EN Votre pE DévELopPpEMENT (1961); PARLIAMENT AND 
Pustic Ownersuip (1961). Contributor to periodicals on public administration and political science. 
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In some countries, of course, a preference for socialist forms of economic organiza- 
tion does exist. India is the outstanding example. But even here the intention is 
not to socialize the whole of the economy, but to reserve certain parts of it (some- 
times referred to, in Lenin’s phrase, as the “commanding heights”) for exclusive 
development by the public sector, while defining the respective roles of public 
and private enterprise in the remaining parts. As is well known, this is what the 
Indians have attempted to do in their two Industrial Policy Resolutions of 1948 and 
1956. Elsewhere, the perspective is often a different one. The state undertakes 
to provide and maintain the infrastructure of the economy (e.g., communications 
and power) but does not envisage much permanent public participation outside 
this field. In the early days of economic development it may be compelled, through 
the lack of private initiative, to pioneer a variety of industrial, agricultural, financial, 
and commercial enterprises, but it hopes gradually to divest itself of these responsi- 
bilities by transferring them, as the time becomes ripe, to the private entrepreneur. 
The locus classicus of this type of development is Japan. The Japanese industrial 
expansion of the last quarter of the nineteenth century was mostly state-promoted and 
state-financed, but the government always sought the first opportunity to sell out its 
investments and to withdraw from management.? Modern imitators of this policy 
have been many, Pakistan and Mexico providing two of the more conspicuous 
examples. In some countries it has been adopted only after the attempt to en- 
courage the expansion of private enterprise by financial and other inducements has 
failed. Pakistan, for instance, took to state-promoted industrial development in 
1952, when it had become clear that the cheap loans offered by her Industrial Finance 
Corporation were failing to stimulate private entrepreneurship to any marked de- 
gree.’ Turkey went over to the policy of “étatisme” in the 1930’s, partly as a conse- 
quence of the private sector’s lack of response to her Law for the Encouragement of 
Industry.* In both cases some industrial development has been achieved, but in 
respect of the second, “selling out” stage, there is a sharp contrast. In Pakistan, 
considerable private capital has been introduced into state-promoted enterprises,” 
and some of them have been completely turned over to the private sector; but in 
Turkey all the enterprises founded during the 1930’s remain in the hands of the 
state and many new ones, entirely state-owned and state-managed, have been sub- 
sequently added. Up to 1950, the failure to attract private capital was to some 
extent deliberate, as the ruling People’s Republican Party had a principled if some- 
what vague commitment to public enterprise; but during the period of office of 

1See INDIAN PLANNING Commission, THe First Five Year Pian (1952), THe Seconp Five YEAR 


PLAN 29-30, 43-50 (1956). 

?See Wittiam W. Lockwoop, THe Economic DevELopMENT oF JAPAN, GROWTH AND STRUCTURAL 
CuHanceE 1868-1938, at 503-09 (1954). 

® See II GoveRNMENT oF Pakistan, THe First Five Year PLan 218 (1956). 

*See A. H. Hanson, Mitmraz SoysaL & Gitcun GONnEN¢G, THE STRUCTURE AND CoNTROL OF STATE 
ENTERPRISES IN TuRKEY 6, 7 (2d ed. 1959). 

* See infra, at 627-28. 
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the Democratic Party (1950-60), the situation was that the government wanted 
to sell out but could not do so for want of buyers.® 

The Turkish example, and many other similar examples, prove that the “pump- 
priming” view of public enterprise does not always work out. Whether it likes 
it or not, the state may well find itself more or less permanently responsible for a 
collection of enterprises over and above those which, because of their basic char- 
acter, are scheduled for retention in the public sector. It is not, therefore, only 
in the socialistically minded countries that the problems of controlling and man- 
aging such enterprises can become acute. 


2. Institutions 

These problems are frequently discussed in a way to suggest that they can be 
reduced to a single problem: the discovery of the “right” institutional form. No 
one, of course, can doubt that the ordinary government department provides a 
framework quite unsuitable for commercial-type operations, and that consequently 
something radically different from it needs to be devised. No public enterprise can 
work efficiently if it is subjected to standard budgetary procedures, to control of its 
day to day expenditures by a Ministry of Finance, and to all the personnel regula- 
tions applicable to the civil service. It will also incur serious disadvantages if it is 
unable to make contracts and conduct litigation in its own name and on its own 
responsibility. Truly businesslike operations, moreover, will hardly be facilitated if 
it is required to submit all but merely routine decisions to the approval of a super- 
visory ministry, responsible to Parliament. These disadvantages can sometimes 
be avoided by modifying the normal departmental structure, so as to provide the 
enterprise, although in law remaining part of the ordinary governmental apparatus, 
with certain immunities which enable it to conduct its affairs with some degree of 
commercial flexibility. In most cases, however, the creators of public enterprises 
have found clear advantage in abandoning the departmental structure and in devising 
entirely new institutional frameworks. Of these, the most familiar are the public 
corporation and the state company, whose basic characteristics are now so well 
known as to require no further definition or description. What is less well under- 
stood, particularly in the underdeveloped countries, is that institution-making as 
such solves none of the basic problems. Everything depends on the conventions 
that are permitted to develop within the institutional framework—in other words, 
on the informal relationships which can either realize the purposes of the institutions 
or kill them stone dead. These informal relationships, in their turn, will be influenced 
by prevailing social values, by the current political “style,” and by the characteristic 
way in which the country concerned goes about its governmental business. 

It is factors of this kind, rather than formal institutional arrangements, that will 
determine whether a public enterprise is to be a success or failure as a business 
organization. In the West, they are generally—although of course not uniformly— 


* Hanson, SoysaL & GONENG, op. cit. supra note 4, at 17-18. 
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favorable. Society is achievement- rather than status-oriented and places a com- 
paratively high valuation on the qualities of initiative and enterprise. Businessmen 
enjoy adequate prestige and are expected to be independent-minded and adaptable, 
irrespective of whether the private or the public sector is the scene of their operations. 
Ministers, bureaucrats, and even parliamentarians are aware of their own limitations, 
and prepared, in varying degrees, to refrain from meticulous interference in matters 
of business policy and to protect the managers of public enterprises against un- 
desirable political pressures. By and large, informed public opinion is suspicious of 
centralization, and seeks the maximum amount of decentralization compatible with 
consistency of over-all policy. Moreover, there is available a fund of trained and 
experienced managerial personnel committed to the maintenance of certain socially 
recognized professional standards. These men enjoy wide opportunities which are 
by no means confined to the public sector, and therefore have the power to insist, 
if necessary, on being given conditions of employment which enable them to make 
the most of their valuable talents. 

One could not claim, of course, that things always work out this way in the 
West, and that the running of public enterprises therefore presents no serious 
problems. Nevertheless, there is a broad and very distinct contrast to be drawn 
between these Western norms and those that prevail in the underdeveloped countries, 
where society tends to be status- rather than achievement-oriented; initiative and enter- 
prise are often regarded with suspicion; the prestige of the businessman is low; the 
political and administrative authorities regard themselves as omnicompetent; gov- 
ernmental centralization reaches almost pathological proportions; managers are 
scarce and professionally unfledged; and opportunities for prestigious employment 
outside the government service are difficult to find. In such countries public 
enterprise can develop healthily only to the extent that economic development 
itself modifies social values, changes the prevailing modes of political and bureaucratic 
behavior, and brings to the fore new types of personnel. But since economic develop- 
ment, as we have seen, depends so much on public enterprise, there appears yet 
another of those vicious circles which characterize underdevelopment. That there 
is a way out of it is already proved by the very fact of development. But it is not 
an easy way out, and certainly cannot be discovered by the mere process of insti- 
tution-building. 


3. The Cult of “Autonomy” 

To talk about public enterprise principally in terms of institutions is, however, 
inevitable; and such discussion does not become futile simply because the content 
of a given institution can vary so significantly from one society to another. Institu- 
tions, after all, can provide or deny certain opportunities, and stimulate or discourage 
certain types of behavior. Thus, the newly created institution itself becomes part 
of the total socio-political pattern and exercises some modifying effect on previously 
existing norms. In the specific field of public enterprise, the very fact that the 
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agency has been placed at some distance from the ordinary machinery of government 
and formally endowed with certain “immunities” is bound to have some effect on 
parliamentary, ministerial, bureaucratic, and managerial attitudes and practices. 
The government of the underdeveloped country which decides to imitate Western 
forms of public enterprise is therefore working along the right lines, even though 
it may be simultaneously over-sanguine in its expectations and somewhat equivocal 


in its intentions. 

What it needs to beware of is excess of virtue in this respect. In some countries 
the tendency is to create a new “quasi-autonomous” institution for the fulfillment of 
almost every new need that becomes apparent. So many public corporations, state 
companies, and analogous agencies are brought into existence—some for the per- 
formance of straight-line governmental functions with only the faintest tinge of the 
“commercial” about them—that the ministries become reduced, in Mr. Harold 
Seidman’s phrase, to “hollow shells,” and there arises a problem of coordination so 
sizable that even a highly developed administration would be hard put to cope 
with it. The worst examples of this indiscriminate proliferation of quasi-independent 
agencies come from Latin America. The International Bank Mission, in its report 
on Colombia,’ distinguished no fewer than twenty-one separate agricultural public 
corporations of one kind or another. Few of them were functioning well; none 
appeared to be more than vaguely aware of what the others were doing; and there 
was no coherent, centrally-decided policy to which they were all supposed to work— 
and even if there had been, no visible means of putting it into effect. A not dis- 
similar situation was discovered in the Philippines by the Bell Mission.” During 
the course of a visit to the Eastern Region of Nigeria, this author found that public 
corporations included a cinema corporation, a sports corporation, a printing corpora- 
tion, and a corporation for government resthouses. In Turkey, public corporations 
have been formed to purchase equipment for government offices, to run a pensions 
fund, and to make loans to local government institutions. 

The reasons for this excessive enthusiasm for “autonomy” vary from country 
to country. In some countries, where political corruption flourishes, it can be a 
simple matter of “jobs for the boys.” Elsewhere, '* ‘s often the product of ignorance 
of sound administrative principles, or of sheer despair as to the likelihood of gettting 
any serious work out of ordinary government departments which are firmly in the 
grip of an unimaginative, unenterprising bureaucracy wedded to traditional, time- 
consuming routines. Where the last motive applies, it is often found that the 
remedy is worse than the disease; for the new agencies either quickly acquire the 
bureaucratic characteristics of the old departments or fall under the domination of 
private vested interests. Almost any Middle Eastern country will afford examples 


7 INTERNATIONAL BANK FoR RECONSTRUCTION AND DeveLopMENT, THE Basis oF A DeveLopMENT Pro- 
GRAM FOR CoLomBia 82 (1950). 
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of the former kind of degeneration, and many Latin American countries examples 
of the latter kind. 

Such situations present “problems” only in the sense that their rectification involves 
conflict with the vested interests that have built themselves into an administratively 
irrational structure. There is rarely any difficulty in saying what a government 
sufficiently devoted to administrative rationality and sufficiently powerful to pursue 
it should do. But there are other structural issues that cannot be disposed of so 
“simply.” Even if “autonomy” is strictly confined to business-type agencies, and 
in no way extended beyond its legitimate sphere, the question still arises of what 
overall structure to give the resultant public sector, and particularly that part of it 
which is most directly concerned with the stimulation of economic growth. 


4. Organizing Development 


In many parts of the underdeveloped world, one finds the function of stimula- 
tion confided, wholly or partly, to institutions known as development corporations. 
These vary widely in their responsibilities and importance. At one end of the scale, 
there are comparatively narrow-range bodies designed, for instance, to fill certain 
gaps in the industrial structure or to stimulate agricultural productivity by making 
loans to farmers. At the other end, there are bodies whose developmental functions 
are so comprehensive that virtually the whole of the economy comes within their 


province. 
The latter have received considerable publicity and caused a great deal of 


controversy. The best known and in some respects the most successful of them is 
the Chilean Fomento,® which has intervened in almost every sector of the country’s 
economy, by way of creating or financing new enterprises, industrial, agricultural, 
and commercial. Another well-known example is the now defunct Iraq Develop- 
ment Board,’® which, financed with seventy per cent of the country’s oil revenues, 
concentrated its energies on flood control, irrigation, and land reclamation, but also 
branched out into a great variety of other enterprises and public services. 

The advantages of the comprehensive Fomento are obvious. It provides a single 
agency which can both plan and execute the whole of the government’s development 
program, or at least a very substantial part of it. Coordination, always one of the 
biggest problems that the governments of underdeveloped countries have to face, is 
thereby facilitated. Removed some distance from the ordinary governmental 
machinery yet responsive to political direction, the agency at least begins its activities 
unhampered by bureaucratic traditions. Its very creation may be regarded by the 
people of the country concerned as a sign that the government has at last decided 
to give priority and bring new energy to the task of economic development. 


® Recent material on the Fomento is scarce. The only full-length study in English is HERMAN Finer, 
THe CHILEAN DevELoPMENT CorporaTIOoN (International Labor Organization Studies and Reports, New 


Series, No. 5, 1947). 
2° See Fanmm I. Quparn, THe REcoNnstRUCTION OF IRAQ: 1950-1957, ch. III (1958). 
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“Psychologically,” writes Mr. Burgess, the Executive Secretary of the Caribbean 
Commission, “it becomes a focus for the economic aspirations of the community.” 

On the other hand, the disadvantages of this form of organization become ap- 
parent rather rapidly. The concentration of planning and execution in the hands. 
of one body always causes difficulty. Too few men appear to be exercising too 
much power over the economic life of the community. Either the planning or the 
executive function tends to be neglected; and the plan itself cannot cover more than 
a part of the community’s economic life. For the Board, even if possessing juris- 
diction over the whole range of industry and agriculture, can at best only advise 
on matters such as financial and fiscal policy, which clearly cannot be brought within 
the scope of its own responsibilities unless the government is prepared virtually to 
abdicate in the Board’s favor. To be fully successful, the “one big agency” needs. 
to become an imperium in imperio, and that is something which most governments 
dislike. It also needs to take over at least a very substantial part of the functions 
of the economic ministries, and that is something which the ministers concerned, 
and their civil servants, are very reluctant to countenance. Hence, unless a modus 
vivendi between the Board and the political authorities can be established, as seems 
to have happened in the Chilean case, tensions arise which either destroy the de- 
velopment agency or make short work of the autonomy which is supposed to be its 
raison d'étre. 

In Iraq, where these tensions were acute, the Development Board first lost 
its autonomy, then its life. The fact that such a large slice of the nation’s resources 
were “under the control of a few men,” writes Dr. Qubain, caused “resentment 
and even consternation in some political circles.”"* At the instigation of these critics, 
Law 27 of 1953 was passed. This transferred most of the Board’s staff to a newly 
created Ministry of Development, gave the Minister the responsibility for the 
execution of the Board’s projects, and subjected its long-term and annual programs, 
which were now to be drawn up in much greater detail, to the approval of the 
Council of Ministers and the Majlis. “The original purpose of the Act of 1950 
was thus frustrated,” wrote Lord Salter, “and the Board made dependent for positive 
action upon agreement with Ministers changing with Governments.”"* After the 
Kassem revolution of 1958, the Board itself was abolished—although this was prob- 
ably due more to its associations with the previous regime, and to the unpopularity 
of some of the policies that it had pursued, than to any principled opposition to this 
type of agency. 

Attempts to organize economic development on this institutional pattern have 
been rare. The Chilean Fomento is now the one remaining example of a truly 
general development agency, and even the powers of this body have been considerably 
curtailed. Most development corporations, even when described as “general,” are 


™ Burgess, Issues in Industridlization Policy, in CariBBEAN Commission GENERAL SECRETARIAT, THE. 
Promotion oF INpustriAL DEVELOPMENT IN THE CARIBBEAN 155 (1952). 

* Id. at 37. 

** AnrHur S. SALTER, THE DeveLopMENT oF Irag, A PLan or Action 97 (1955). 








626 Law AND CONTEMPORARY PROBLEMS 


given more limited responsibilities. None of the basic services, such as railways, air- 
ways, ports, and electricity enterprises, are brought within the scope of the corpora- 
tion’s jurisdiction, which is confined to the filling of some of the “gaps” in the 
economy which private enterprise, unaided, appears unlikely to occupy. Like the 
Iraq Development Board or the Chilean Fomento within their wider spheres of 
activity, it attempts to do this not only by promoting concerns of its own, with 
or without private capital participation, but by giving financial support to those 
private entrepreneurs who show an ambition to set up their own “new and neces- 
sary” enterprises. Each of three regions of Nigeria, for example, has a “general” 
agency of this type."* The Western Region Development Corporation, which the 
author has studied more thoroughly than either of the other two, establishes in- 
dustries, either on its own account or in participation with native or foreign private 
capital; runs plantations; and financially assists small industrialists and peasant 
farmers. More commonly, however, the developmental function is further sub- 
divided institutionally. Responsibility for industry, for instance, may be separated 
from responsibility for agriculture; and loan-making may be separated from entre- 
preneurship. If both of these separations are made, the result will be at least four 
developmental agencies, concerned respectively with Industrial Development, In- 
dustrial Finance, Agricultural Development, and Agricultural Finance. 

In fact, of course, the institutional pattern is likely to be far more complex, 
particularly in a large and populous country, as a result of further specialization. 
An account of development agencies in India, for instance, would have to cover 
the constitutions and activities of a vast number of bodies, including several kinds 
of industrial development and industrial finance agencies, both in the states and at 
the center; a considerable number of specialized agricultural banks, similarly dis- 
tributed; a complex collection of bodies concerned with the promotion of small-scale 
and village industries; and a warehousing organization. It could be, and has been,”® 
argued that the Indians have excessively subdivided those parts of developmental 
functions which they have confided to such special agencies, and that many of the 
bodies mentioned overlap and in some cases actually compete with one another. 
There is some justice in this criticism, for it is true that India tends to go in for 
over-complex forms of organization; and particularly in the field of industrial and 
agricultural finance, evidence of unnecessary and harmful duplication of functions 
is not difficult to discover. But we are not citing India merely as another example 
of the kind of agency proliferation that has taken place in—say—Colombia or the 
Philippines; for the Indian Government has at least attempted to give its develop- 
mental agencies a rational over-all structure, even if it has not always succeeded. 
With all her administrative faults, India has probably followed more consistently 
than any other country the basic principles that ought to govern the establishment 
of development institutions. 

**See Hanson, Public Enterprise in Nigeria (Il. Development Corporations), 37 Pus. ADMIN. 21 
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25 See A. H. Hanson, Pusiic ENTERPRISE AND Economic DrvELOPMENT 169-70, 278 (1959). 
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These are: (1) that the corporation or company form of organization should be 
strictly limited to those institutions which, for business purposes, require the degree 
of autonomy which it is supposed to confer; (2) that where a new function can be 
conveniently added to the existing functions of an established agency, this should be 
preferred to the creation of a new agency; (3) that the attempt should always be 
made, when subdividing developmental functions, to form a series of “coherent 
missions,” as Paul Appleby calls them,’® through the clear delimitation of responsi- 
bilities and the avoidance of unnecessary duplication and overlapping. Such prin- 
ciples might appear so obvious as to be hardly worth specifying. Unfortunately, 
underdeveloped countries tend to honor them in the breach rather than in the 
observance. Their reassertion, therefore, is not entirely pointless. 


5. Industrial Development Corporations 

Agencies of the development corporation type, while almost universally employed, 
have an importance that varies widely from one country to another, depending partly 
on the level of development already reached, partly on the extent to which “pump- 
priming” operations seem likely to pay off, and partly on the developmental per- 
spectives which the government has adopted. This is particularly so with that 
most popular of institutions, the Industrial Development Corporation, which plays 
a key role in the development plans of certain countries but no more than a peripheral 
one in those of others. The Indian National Industrial Development Corporation,”* 
for instance, was intended to behave as a “gap-filler,” although in fact it has become 
an agency of greater importance than this still current expression would suggest. 
Pakistan’s Industrial Development Corporation (P.I.D.C.),’* on the other hand, was 
thought of, and has actually become, the country’s main agency for industrial develop- 
ment and economic diversification. The reason for this difference is not difficult to 
discover. A country such as India, which aims at a “socialist pattern of society,” 
envisages the retention of the more important of her industrial enterprises in the 
public sector, and therefore generally gives them forms of organization that are 
intended to be permanent. Pakistan, on the other hand, wishes to retain in the 
public sector as few enterprises as possible, and therefore is far less interested in long- 
term problems of industrial organization than in the short-term problem of pro- 
moting concerns which will be developed as rapidly as possible to the point where 
they become “ripe” for transfer to private ownership. For this purpose, a well- 
organized Industrial Development Corporation is the ideal instrument, and accord- 
ingly is given a central rather than a peripheral role in the process of economic 
growth. 

In pursuit of its objectives, the P.I.D.C. has displayed an admirable flexibility 


2° See Paut H. Appiesy, RE-EXAMINATION OF INDIA’s ADMINISTRATIVE SYSTEM WITH SPECIAL REFER- 
ENCE TO ADMINISTRATION OF GOVERNMENT'S INDUSTRIAL AND COMMERCIAL ENTERPRISES 12, 13 (1956). 

7 See Prakash, Industrial Development Corporations in India and Pakistan, 67 Econ. J. 40 (1957). 

28 See The Pakistan Industrial Development Corporation, in U.N. TecHnicaL AssisTANCE PROGRAMME: 
Pustic InpusTRIAL MANAGEMENT IN ASIA AND THE Far East 110 (ST/TAO/M/15) (U.N. Pub. Sales No. 
60.11.H.1). 
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within the broad limits of procedures it is required to follow, which are thus de- 


scribed :?* 


After carrying out a preliminary survey, for which the Corporation is provided with 
a revolving fund, a project report is submitted to the Ministries of Industries and Finance 
and to the Planning Commission. ... An effort is made to associate private capital at 
the outset. If private participation is not forthcoming at that stage, the project is carried 
out by the P.I.D.C. After the project is ready, the effort to attract private capital or to 
sell the mill is renewed. If there is no success even at that stage, then the project is 
converted into a joint stock company and the shares placed on the market, with the 
managing agency vested in the P.I.D.C. 


As might be expected after some nine years of successful operations, the enter- 
prises in which the P.L.D.C. still retains an interest display a great variety of patterns 
of ownership and management. It now holds only Rs. 84 million of a total invest- 
ment of Rs. 236 million in the fourteen jute mills it has pioneered, twelve of which 
have been completely transferred to private owners. Likewise, it retains only a Rs. 
2.5 million debenture interest in the Nowshera Board Mill and the Nowshera Chem- 
ical Works, of which the equities have been sold to a private group. The Lyallpur 
Superphosphate Plant, on the other hand, continues to be managed and predom- 
inantly owned by the P.I.D.C., as only twenty-four per cent of its shares have so far 
been sold. A further pattern is exemplified by the contractual association between the 
P.I.D.C. and certain private firms in the management and ownership of enterprises 
which it has initiated—an association which, although regarded as transitional, will 
probably be long-term. For the development and operation of the very important Sui 
Gas Transmission Line, for instance, the P.I.D.C. has entered into partnership with 
the Burmah Oil Company and the Commonwealth Development Finance Com- 
pany. In some of the promoted industries there is—perhaps rather illogically—direct 
government participation as well. Thus, the Haripur Rosin and Turpentine Factory 
is jointly owned by the P.I.D.C., the West Pakistan Government, and the Guest 
Agency Company. 

On the assumption—which is by no means universally accepted—that Pakistan’s 
“free enterprise” perspectives of industrial development are viable, the P.I.D.C. must 
be regarded, in many respects, as a model institution, which is the reason why 
it has been selected here for purposes of illustration. If the amount of industrial 
development it has promoted is not very substantial in relation to Pakistan’s needs, 
the reason is to be found not in any failure on the part of the Corporation to take 
advantage of its opportunities, but in the country’s chronic political instability (at 
least up to the establishment of General Ayub Khan’s dictatorship), the lack (until 
recently) of adequate central planning machinery, and the low ratio between gross 
capital formation and gross national income. 

The industrial development corporation type of agency has been singled out for 
mention because it is a form of public enterprise which has a much more important 


19 Td. at 112. 
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place in the underdeveloped countries than in the developed ones, and which there- 
fore presents problems for the solution of which the current textbook maxims are 
not of much help. In establishing public corporations or public companies to run 
individual industries or public utilities, the underdeveloped countries have a fund 
of Western experience on which to draw; in setting up industrial development corpo- 
rations, they are very much more on their own, except to the extent that the record 
of organizations such as the Italian Institute for Industrial Reconstruction (I.R.1.)”° 


may be regarded as relevant. 


6. Agricultural Agencies 

The underdeveloped countries are even more on their own when it comes to the 
establishment of special institutions for the development of agriculture.2* An in- 
dustrial development corporation has direct control over the enterprises it initiates: 
it provides the capital, puts up the buildings, buys the machinery, appoints the 
managers, and hires the workers. An agricultural development corporation, on the 
other hand, can be effective only if it succeeds in influencing the behavior of the 
numerous, scattered small entrepreneurs who constitute its clientéle. Such, at least, 
is the case in those countries where the greater part of agricultural production is in 
the hands of peasants, and where the possibilities of establishing publicly-owned 
estates are limited. 

Assistance to agriculture, of course, is nowhere channeled entirely through special 
agencies. A great deal of the work, such as agricultural extension, can be done more 
appropriately through the Ministry of Agriculture. But it is often thought advisable 
to give responsibility for the provision of credit to an Agricultural Bank or Agri- 
cultural Development Corporation, in order to increase the supply, to step up the 
proportion of long- and medium-term as distinct from short term credit, to facilitate 
supervision of the use of the funds, or to break the stranglehold of the private rural 
moneylender. In some instances, such an agency is also given the power to sell the 
peasants equipment, machinery, and tested seeds at low prices and on easy terms 
of payment. Further tempting extensions of its responsibilities—although by no 
means always desirable ones—are the giving of advice about agricultural methods 
and the stimulation of rural cooperatives. 

Hence in some underdeveloped countries—usually the smaller ones—we find 
that almost all services to agriculture other than those provided free of charge by 
the Ministry, and even some of those which cannot in any sense be made to “pay,” are 
concentrated in the hands of a single Agricultural Bank or Development Corpora- 
tion, operating through widely distributed local agencies. As with industrial 
development, however, it is more common to find some degree of institutional 


*° See generally Muggia, The Public Corporation in Italy, in WoLrGaNG FRIEDMANN (£D.), THE PUBLIC 


CorPORATION 241 (1954). 
*2 We still await the publication of a thorough, comparative study of agricultural development institu- 
tions. In the meantime, the interested reader may be referred to A. H. Hanson, Pustic ENTERPRISE AND 


Economic DeveLopMENT ch. 9 (1959). 
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specialization. In Turkey, for instance, there is an Agricultural Bank, responsible for 
the supply of credit and the supervision of rural credit cooperatives; an Agricultural 
Equipment Agency, responsible for selling tools and machinery; and an Office of 
Soil Products, which provides storage facilities and purchases grain and certain other 
agricultural commodities at fixed prices.** In India, the credit-provision function is 
itself divided among a number of separate agencies, of which the State Co-operative 
Banks and the Central Land Mortgage Banks are the most important.”* 

The public provision of credit facilities is almost universal, even if in many 
cases weakly organized and beneficial mainly to the more substantial farmers who 
can offer guarantees of repayment. That of marketing facilities is less common, 
although often of equal or greater importance, particularly in those countries which 
are heavily dependent upon the export of a narrow range of peasant-produced com- 
modities. Sometimes the requirements can be met by the formation of state- 
encouraged and state-supervised cooperative marketing societies, comparable in status 
with the cooperative credit societies with which state Agricultural Banks are fre- 
quently associated. Such marketing societies are strongly developed, for instance, 
in East Africa. More commonly, the need is met by the creation of special state 
agencies, such as the well-known Produce Marketing Boards in Nigeria and Ghana. 
These purchase at guaranteed prices periodically readjusted in the light of market 
prospects, and sell for what they can get. The purchase prices are fixed not only 
in order to permit the accumulation of reserves and thus to neutralize the impact 
on the peasant community of fluctuating market conditions, but also to compel the 
producer, who has no other outlet to the world market, to pay what amounts to a 
sales tax. The proceeds of the latter are used for a variety of developmental pur- 
poses, not necessarily of a rural kind. Here we have an example, paralleled in Burma 
and Thailand and also—with much more drastic consequences—in China and other 
Communist countries, of a state trading agency used for purposes of taxation and 
capital accumulation. This practice has been much critcized, particularly by econo- 
mists such as Sir George Paish and Professor P. T. Bauer,”* but it is not easy to 
see what alternatives are open to a development-minded government, equipped with 
only a rudimentary apparatus of direct taxation but anxious to cream off for public 
purposes a substantial proportion of the agriculturalist’s “surplus” income. The 
danger, of course, is that unless the state has the means of ploughing a good deal of 
this surplus back into agricultural development, the effect of the agency’s operations 
on the countryside may be a depressing rather than a stimulating one. This, indeed, 
will be made certain if, in the interests of capital accumulation, the prices paid to 
the peasants become so low as to deprive them of adequate incentives. The effect of 
the ill-conceived policies of Argentina’s Instituto de Produccién e Intercambio on 


22 See Hanson, SoysaL AND GONENG, op. cit. supra note 4, at 22-24. 
** Succinct information may be found in InpiaA MiNistry OF INFORMATION AND BroapcasTING, A 


REFERENCE ANNUAL Ch. 22 (1960). 
** Bauer & Paish, The Reduction of Fluctuations in the Incomes of Primary Producers, 62 Econ. J. 


750 (1952). 
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that country’s agriculture during the period of the Peronista dictatorship is a classic 
illustration of this danger.” 

It will be obvious that state agencies concerned with agriculture of the kind here 
briefly described are dependent in a peculiarly intimate way on their single point of 
concentration: the individual farmer. This presents them with a very difficult 
problem of coordination, which has nowhere been satisfactorily solved. It also 
means that their operations are so widely spread, and conducted through so many 
local agents, frequently of poor quality and sometimes of doubtful honesty, that they 
have great difficulty in maintaining proper control in ensuring that the resources 
placed at their disposal are not misused. State agencies concerned with agriculture 
are dependent, furthermore, on responses from their clientéle which, being 
difficult to gauge, are sometimes entirely miscalculated. None of these difficulties 
roughen the path of developmental agencies in the industrial field. It is therefore 
natural for governments to consider the possibilities of extending the “factory” system 
to the villages themselves, through schemes of publicly-organized cultivation. 

These can easily be started on waste lands, if labor and equipment are available; 
but waste lands, even if they exist, have usually been left waste precisely because 
they are difficult or unprofitable to cultivate. Moreover, the running of a plantation, 
managed by public appointees and cultivated by wage labor, usually presents un- 
foreseen and formidable problems. Certain parts of Africa are almost littered with 
the pathetic ruins of such enterprises.”* Attention is therefore turned to occupied 
and cultivated lands, with a view to persuading farmers to pool some of their 
resources and to cultivate in accordance with a production plan. If some central 
directive agency can be established in the village, or in a group of villages, there 
will be an effective center of coordination for all the various state agricultural services 
which, when provided piecemeal for the benefit of individual farmers, so rarely seem 
to achieve the results that are expected of them. Promotion of cooperative 
institutions, or of quasi-cooperative institutions such as the sociétés indigenes de 
prévoyance in the former French colonial territories, is one possible way of accom- 
plishing this aim. But the development of efficient cooperative societies is a lengthy 
process, and imposed “cooperation” is a contradiction in terms, and usually self- 
defeating. Collective farming is another way, but the compulsory collective has 
proved neither popular nor productive, while the voluntary collective, to judge 
by Indian experience, is an institution which makes very slow headway, if any at 
all. These rather discouraging experiences with cooperatives and collectives have 
suggested a different approach, whereby individual peasant ownership and indi- 
vidual peasant incentives are left undisturbed, but productive techniques, the pro- 
vision of credit, and the sale of produce are controlled and organized by a local or 
regional public agency. 

*° See Macrae, Argentina's Post-War Experiments, 1, The Banker, April 1949, p. 23. 


*°K. D. S. Batpwin, THe Nicer Acricutturat Proyect (1957), describes one such failure in a 
manner both scholarly and readable. 
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So far, institutional arrangements of this kind have had little success in highly 
populated and old-established rural settlements. They have, however, produced some 
striking results in agriculturally undeveloped or underdeveloped areas, where peasant 
“colonists” can be introduced. Even so, experience to date would seem to suggest 
that success is very largely dependent upon the holding by the public authority of 
some decisive trump card, such as irrigation water. The most successful of such 
schemes, Gezira,”* was established in a thinly populated area where intensive cultiva- 
tion depended entirely on the supply of water from a dam and through canals 
built, maintained, and managed by the authority concerned. 

Originally a mixed enterprise, in which the government built the dam and 
rented the land from its existing owners, and two private companies provided 
buildings and machinery, supervised operations, and stored and marketed the crop, 
Gezira is now under the control of a government-appointed Board, with the status 
of a public corporation. The peasants are tenants, who are responsible for working 
the land with the assistance of the Board’s machines, and for maintaining the minor 
irrigation canals. They are paid forty per cent of the net annual profits, the re- 
maining sixty per cent being divided between the Board and the government. The 
tenant cultivates individually, with or without the help of hired labor, and his con- 
tinued tenure is conditional upon his efficiency. 

The success which Gezira has achieved must be partly attributed to conditions not 
likely to be found in combination elsewhere, e.g., a flat and fertile terrain, easily 
irrigable from one of the world’s greatest rivers; a soil suitable for growing high 
quality cotton, much demanded on the export market; and a comparatively docile 
and amenable peasantry, living in a country where political conditions were reason- 
ably stable. But much of it must be put down to good initial planning, the recruit- 
ment of a highly skilled and dedicated expatriate managerial personnel, and the 
imaginative features of the partnership program which, as Dr. Hance has said, 
“protected the interests of the native, permitted long-term financing of capital ex- 
penditure, and secured the services, for a stated period only, of an outside commercial 
organisation that provided managerial experience and ability for a return sufficient to 
assure its interest.”?* 

Superficially similar schemes in formerly French Africa, such as the Office du 
Niger in Soudan, the Mission d’Amenagement in Senegal, and the Beni-Amir and 
Beni-Moussa project in Morocco, have also enjoyed some success, although of a less 
spectacular kind than that achieved by Gezira, which remains unique.”® These, too, 
are all based upon irrigation, which greatly strengthens the hand that supplies it 
because of its indispensability. On the basis of such experience, it has been held 


that irrigation is an essential element in the success of such schemes;*® but this is 


27 A former manager of this project, Mr. Arthur Gaitskell, has now provided us with an excellent 
account of it in A. GarrskeL_, Gezira, A Story oF DEVELOPMENT IN THE SUDAN (1959). 

2° Hance, The Gezira, An Example in Development, 44 GrocrapuicaL Rev. 253, 268-69 (1954). 

2° Some discussion of the conditions making for success or failure are discussed in Hanson, Nile and 
Niger: Two Agricultural Projects, 38 Pus. ADMIN. 339 (1960). 

®° See, e.g., East Africa Royal Commission 1953-1955, Report, Cmp. No. 9475, at 270-79 (1956). 
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probably going too far, as there are examples, from Africa and elsewhere, of prom- 
ising supervised cultivation projects where irrigation is neither required nor pro- 
vided. In many of these projects, it is mechanical assistance to the farmer that 
replaces irrigation as the basis for supervision and control. Many of them, ad- 


mittedly, have failed, and there is widespread scepticism as to the viability of the 
remaining ones; but the failures have often been due not to any fault of basic 
conception, but to inadequate preliminary surveys, excessive haste, wrong attitudes 
towards the settlers, and bad administration. Such mistakes could have killed 
Gezira itself, despite the almost unrivalled natural advantages that that scheme 
enjoyed. 


7. Multi-Purpose Projects 

Some of the schemes we have mentioned, such as Beni-Amir and Beni-Moussa, 
although predominantly agricultural in conception, have approached the status of 
multi-purpose projects.** The difference between them and the full-fledged mulkti- 
purpose project is that the latter emphasizes the generation of electric power as well 
as the improvement of agriculture, usually covers a much wider area, and does not 
necessarily involve any centralized organization of agricultural production. Multi- 
purpose projects, with differing degrees of emphasis on flood control, irrigation, 
navigation, and power generation, are now to be found in many parts of the under- 
developed world. Some of them, such as Damodar, Mahanadi, and Bakhra-Nangal 
in India, and Gal Oya in Ceylon, have become internationally famous. In all cases, 
the government has found it necessary to establish special agencies for their manage- 
ment, but these do not invariably follow the pattern set by the Tennessee Valley 
Authority (TVA), the great prototype which has provided their inspiration. Al- 
though all the Indian projects are managed by Boards, only Damodar is run, in the 
manner of the TVA, by a corporation formally endowed with the usual immunities. 
The other project Boards are of a “weaker” kind, having no corporate status and 
consisting mainly of representatives of interested ministries and other agencies, 
central and state. An interesting discussion of the respective advantages and dis- 
advantages of these alternative types of public authority is sontained in Professor 
Henry Hart’s book, New India’s Rivers.” 

Given the necéssary resources of capital and labor, the multi-purpose project is in 
some respects not the excessively difficult undertaking that its somewhat spectacular 
characteristics might suggest. Admittedly, the basic works, such as the dams, 
penstocks, power stations, and main canals, usually present their constructors with 
a whole crop of purely technical problems, but the know-how for the solution of 
these can always be mobilized from either indigenous or foreign sources. The really 
difficult administrative and managerial problems come later, after the basic works 
have been completed—and few underdeveloped countries have as yet solved them 


*! See Houston, The Significance of Irrigation in Morocco’s Economic Development, 120 GEOGRAPHICAL 


J. 314 (1954). 
8? }Tenry Cowres Hart, New Inop1a’s Rivers (1956). 
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satisfactorily. Relations between the specialized river valley authority and the general 
organs of state and local government require careful definition and adjustment; 
peasant farmers have to be shown how to make the best possible use of the newly 
available irrigation water—and persuaded to pay for it; and complicated costs-and- 
benefits calculations have to be made. The experience of the TVA is, of course, 
relevant to the solution of these problems, but its relevance is limited by the dis- 
similarities of the social and political environment. Even in the running of imita- 
tion TVAs, therefore, the underdeveloped countries are very much out on their own. 


8. Finding the Men 

The biggest problem faced by underdeveloped countries in all fields of public 
enterprise is not structure nor even finance but personnel. In an underdeveloped 
country one is often compelled not to find the man to fill the job but to find the 
job that the man can fill. This demands a much greater boldness and originality in 
job definition and job construction than is necessary in a mature economy, where 
a clear and continuous relationship has already been established between the 
personnel-forming and the personnel-using agencies. As this problem is experienced 
in all fields, and not merely in public enterprise, it hardly warrants any general 
discussion here. Something should be said, however, about the special issues of 
top level management which are to some degree peculiar to the public authority. 

In a Western public enterprise, the managerial hierarchy is usually crowned by a 
collective leadership known as a Board, appointed by the political authorities. This 
may consist of as few as three or as many as twenty members, some of whom may 
exercise “functional” responsibilities. The Board-type of top management, directly 
imitated from the private joint stock company, tends to be accepted in Europe if not 
in America without criticism or discussion, and has been almost universally adopted 
by the underdeveloped countries for their public enterprises. One may well doubt, 
however, whether this adoption has been wise; for the case against the Board as 
stated, for instance, by the Hoover Commission** would seem to have redoubled force 
in conditions of underdevelopment. The countries with which we are concerned 
almost invariably find difficulty in making enterprise leadership genuinely collective, 
and are usually hard put to discover sufficient numbers of adequately-qualified people 
who are prepared to occupy their time in attendance at Board meetings. Further- 
more, in conditions where maximum administrative simplification is desirable, 
it is not always useful to interpose a body with somewhat vaguely defined powers 
between operational management and the supervising ministry. It is for these 
reasons, among others, that Paul Appleby has proposed that the Indian Government, 
even if it cannot bring itself to the point of abolishing the Boards outright, should 
at least reduce them to advisory status.** One-man management, with clear lines of 


**U.S. CoMMISSION ON THE ORGANIZATION OF THE ExecuTIVE BraNcH OF THE GOVERNMENT, THE 
Hoover Commission Report ON FEDERAL Business ENTERPRISES 377, 381-82 (1949). 
** See APPLEBY, op. cit. supra note 16, at 54, 55. 
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responsibility upwards and downwards, would often seem to be the best solution— 
the most efficient as well as the most economical use of desperately scarce personnel. 

An allied problem is managerial recruitment. A developed country experiences 
little difficulty in this matter, provided that it is prepared to pay sufficiently attractive 
salaries. Experienced managers are available, and the only unfamiliar problems they 
are likely to encounter are those arising from the monstrous size of certain national- 
ized enterprises (such as the National Coal Board or the British Transport Com- 
mission) and from the fact that the political control to which they are subject is liable 
to be more continuous, more meticulous, and perhaps more capricious than the sort of 
control that emanates from shareholders’ meetings. An underdeveloped country, 
on the other hand, has to create its own managerial cadres, as there are very few 
suitable people available for recruitment from the private sector. India is attempting 
to fill the gap through the establishment of a Public Industrial Management Service, 
but in the nature of things some years will elapse before this device begins to 
produce a flow of qualified and experienced candidates for the top-level posts. In 
the meantime, civil servants have to be used, faute de mieux, as enterprise managers; 
and the remarkable thing is how well some of them have adapted themselves to 
this new and unfamiliar role. Unfortunately, this adaptability is not typical, but 
must be ascribed to the high intellectual capacity and single-minded devotion to the 
public service of the small group of men at the top of the Indian Administrative 
Service. Elsewhere, the employment of civil servants to run industries has been 
not far short of disastrous. In Turkey, for instance, few of them have displayed 
any sign of the qualities of imagination and initiative necessary for success. Most 
are quite content to administer their enterprises, woodenly and rigidly, “in accord- 
ance with the law,” and to accept without protest or criticism the frequently non- 
sensical orders they receive from the political authorities. It is not always easy to 
see any obvious and immediate way out of this situation, but the record would seem 
to suggest that when there is a choice between an experienced civil servant and 
an administratively inexperienced but well-trained engineer as head of an industrial 
enterprise, the latter is usually to be preferred. The engineer, like the civil servant, 
has to learn his enterprise administration, but he brings fewer prejudices to the task 
and is free from the familiar occupational diseases of the bureaucrat. His training, 
moreover, gives him a better understanding of the processes of production and pre- 
disposes him to think in terms of getting things done rather than of adopting the 
“correct” attitudes towards his superiors. But there is no formula which an under- 
developed country can use in its search for successful managers. Until it has built 
up its managerial cadres, it has to search for the necessary talent sometimes in the 
most unlikely places, and be prepared to experiment and to take chances. There 
are nevertheless some mistakes which an underdeveloped country ought to be able 
to avoid without difficulty, if its government is endowed with a modicum of common 
sense, reasonable honesty, and an ability to resist corrupt and nepotistic pressures. 
One of the most obvious pitfalls is the practice of making appointments on purely 
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political or personal grounds, and of shifting managers from enterprise to enter- 
prise so frequently and capriciously that they never have the chance to become 
familiar with their jobs. Unfortunately, foolishucss of this kind is extremely 
common. 

Another frequent difficulty is the devising of suitable systems of personnel man- 
agement for public enterprises. In the West, we are generally of the opinion that 
each enterprise should be allowed to be the exclusive judge of its own needs in this 
respect; but there is a certain tendency, stronger in some countries than in others, 
to make recruitment, remuneration, promotion, and conditions of employment ap- 
proximately the same as in the civil service. In most underdeveloped countries, this 
tendency is immensely more powerful. The pressure comes partly from the public 
enterprise employees themselves, who wish to participate in the prestige of recognized 
government employment and to enjoy the civil servant’s security of tenure and 
regularity of promotion. It also comes from the government itself, which fears 
that freedom will mean free—and fierce—competition for scarce personnel and open 
the door to all kinds of corrupt practices. These quite reasonable apprehensions 
are frequently reinforced by the determination of the old-style bureaucrats to prevent 
the introduction of new-fangled systems which might conceivably spread to the 
regular government departments themselves, with deleterious effects on well-worn 
routines and established expectations.*® 

These factors cannot just be disregarded, and even if they were absent it might 
still not be possible to dismiss personnel problems as matters for the management. 
Managers, as we have seen, are usually inexperienced and anxious for guidance. At 
some point, therefore, a compromise must be reached between the needs of the enter- 
prise and the demands of the public for consistency, regularity, and fairness. There 
are several ways of achieving this. One is to classify public enterprises functionally, 
and to devise for each type a broadly conceived personnel system suited to its own 
operational requirements. This can be done by a special “public enterprises” branch 
of the Public Service Commission.** Another is to leave the initiative to the enter- 
prises themselves, but to give this branch powers of investigation, advice, and 
approval. Whichever method is adopted, the important thing is to staff the central 
controlling agency with people familiar with the problems of enterprise management; 
for this is a job that run-of-the-mill civil servants, however highly placed, cannot 


perform. 


g. Conclusion 

In this article, we have deliberately confined ourselves to problems of structure 
and of personnel, as these are the matters on which some of the most vital and 
difficult decisions have to be taken. A more complete survey, such as has been 
attempted elsewhere,*” would involve extending the investigation to problems of 


*5 See the examples given in Hanson, Public Enterprise in Nigeria, 36 Pus. ApMiN. 366 (1958). 
** At the time of writing, the Turkish Government is considering this solution. 
®7 See generally my work cited supra note 15. 
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finance, pricing policy, and relations between public enterprises and the political 
authorities. These are obviously of the highest importance, but on the whole more 
written about and better understood. Enough has been said, we hope, to indicate 
that in the establishing and running of public enterprises, the underdeveloped 
countries are confronted with problems which, although in some respect analogous 
to those experienced elsewhere, need to be specially studied in the context of under- 


development. 





INTERNATIONAL AND SUPRANATIONAL 
PUBLIC AUTHORITIES* 


Huco J. Haunt 


I 
DEFINITION OF THE CONCEPT 


Although in many national systems of law, the term “public authority” and its 
equivalents in non-English legal terminology have a fairly specific meaning,’ its assess- 
ment as an institution of international public law must proceed from elements of fact 
and law so divergent that, on first sight, an enumeration of cases rather than a defini- 
tion of the concept would seem appropriate. To begin with a purely verbal considera- 
tion, it may be noted that the term “authority” is employed in treaties to designate 
international institutions which are intergovernmental organizations” as well as others 
which are organs of such organizations,* or to denote one or more States administer- 
ing a trust territory under chapter twelve of the United Nations Charter. The ex- 
amples here chosen also show far-reaching differences between the entities called 
“authorities” as regards legal status, functions, and powers. The word refers to bodies 
with and without international personality; to institutions with specific—and limited 


—administrative and operational functions in respect of some political or economic 
activity;° and to the trustee administering a given territory and there unrestrictedly 


exercising the rights of the sovereign.® 
Yet, these international “authorities” have in common their bases—treaties’ or 


* The views expressed in this study are those of the writer alone, and do not necessarily reflect the 
official opinion of the Organization which he serves. The article was in print before September 30, 1961, 
when the O.E.C.D. Convention came into force. 

+ LL.M. 1952, Harvard University; Dr. iur. 1953, University of Frankfurt, Germany. Assistant Legal 
Adviser, Organisation for European Economic Co-operation, 1958-1961; Assistant Legal Adviser, Organisa- 
tion for Economic Co-operation and’ Development, 1961 (on leave of absence from the German Federal 
Civil Service since 1958). 

1 Cf. Gerwig, Public Authorities in the United States, supra, at 591-618; and Dallmayr, Public and 
Semi-Public Corporations in France, infra, at 755-93. 

* E.g., the United Nations Organization (U.N. CHarrer art. 81); the International Ruhr Authority. 
For text of the agreement relating thereto, see 83 U.N.T.S. 105 (1951). 

* E.g., the High Authority of the European Coal and Steel Community (E.C.S.C.). See E.C.S.C. 
Treaty arts. 7-19; 1 AmMos Peaster (Ep.), INTERNATIONAL GOVERNMENTAL ORGANIZATIONS, CONSTITUTIONAL 
DocumMENTs 358 (1956) [hereinafter cited as PEasLEE]. 

“U.N. CHarTeEr arts. 81, 84. 

*E.g., the High Authority of E.C.S.C., as well as the Commissions of the European Economic 
Community (E.E.C.) and the European Atomic Energy Community (Euratom). 

* Cf. Trusteeship Agreement with Italy on the Administration of the Territory of Somali, art. 7, U.N. 
Gen. Assembly Resolution 442(V) of Dec. 2, 1950; 2 CLaupe Cotziarp (Ep.), AcTuaLtr£ INTERNATIONALE 
ET DipLoMATIQUE 1950-56, at 65, 69 (1957). 

7 “International Law prescribes no form for international engagements. There is no legal distinction 
between formal and informal engagements. If an agreement is intended by the parties to be binding, to 
affect their future relations, then the question of the form it takes is irrelevant to the question of its 
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other international acts binding on those who have accepted them*—and their con- 
finement to functions the preponderant elements of which are neither law-making, 
nor regulatory, nor judicial in nature. 

If this suggests the activity of international public authorities to be comparable 
to that of executive agencies within a State, one of the domains attributed to such 
authorities would have been staked out appropriately once it is understood that in 
international no less than in internal law, executive functions are “merely the 
residue . . . after legislative and judicial functions have been taken away.”® The 
execution of rules of public international law contained in treaties and law-making 
acts of international institutions, or in the body of applicable customary law, consti- 
tutes only one aspect of executive action. 

Neither specifically legislative nor specifically judicial international organizations 
are equipped to take immediate, if necessary physical, action for the maintenance 
of international peace and security;'® the government of internationalized terri- 
tories;'' or the provision of services which are too expensive, too complex tech- 


, 


nically, too dangerous, or otherwise unsuitable to be furnished by one State alone.’ 
Thus, international public authorities are bound, in the exercise of their main func- 
tions, to enact orders of a general nature closely resembling if not substantially 
identical with law-making,’* and to take decisions for the settlement of specific 
disputes.'* Yet these functions, constantly widening for technological, economic, 


existence. What matters is the intention of the parties, and that intention may be embodied in a Treaty 
or Convention or Protocol or even a Declaration contained in the minutes of a Conference.” Legal advice 
given to the United Kingdom government, as reported in ArNotp McNair, THe Law or Treaties 48 
(1938). See, to the same effect, 1 CHarLes Rousseau, Principes GéNnéraux pu Drorr INTERNATIONAL 143 
(1944); 1 FrrepricH Berser, Lenrsucn pes VOLKERRECHTS 413 (1960). On the exchange of notes as 
treaties, see Weinstein, Exchanges of Notes, 29 British YEARBOOK OF INTERNATIONAL Law 205 (1952) 
[hereinafter cited as Brit. Ys. Int’L L.]. 3 Georc Daum, VOLKERRECHT (1961), which appeared after 
this article was in print, gives at pp. 57-164 the most recent account of the law of treaties. 

® Especially acts of international organizations with binding effect, whether they are called decisions, 
resolutions, or recommendations. See generally, on this question, 1 Georc DaHM, V6LKERRECHT 25-28 
(1958); Virally, La valeur juridique des recommendations des organisations internationales, 2 ANNUAIRE 
Francais pu Drorr INTERNATIONAL 66 (1956) [hereinafter cited as A.F.]; Dahm, Die vélkerrechtliche 
Verbindlichkeit von Empfehlungen internationaler Organisationen, 12 Dit OFFENTLICHE VERWALTUNG 361 
(1959). For a well-informed summary of practice and opinion, see 2 GEorc DaHM, VOLKERRECHT 25-35 
(1961). Drafts of trusteeship agreements under chapter XII of the U.N. Charter have been submitted by 
the prospective administering states to the appropriate organs of the United Nations for approval. See 
The Authority Which Will Exercise the Administration of the Trust Territory (Art. 81), 4 REPERTORY 
oF Practice oF Unirep Nations OrGANs 225, 226, paras. 65-67 (1955); General Survey, 4 id. 272, 273, 
paras. 18-20 (1955); Wolfe, The States Directly Concerned: Article 79 of the United Nations Charter, 
42 Am. J. Int’L L. 368, 387 (1948). 

° > Harssury’s Laws or ENGLAND 192 (3d Simonds ed. 1954). 

*° See generally Jutrus Stone, Lecat Controts oF INTERNATIONAL ConFLIcT (1954). 

12 Discussed in Méir Yort, INTERNATIONALIZED TERRITORIES (1961). 

73H. ApaM, Les EraBLissEMENTS PuBLics INTERNATIONAUX passim (1957). See also, the assessment 
of Adam’s theses by Langrod, Quelques aspects du probléme des etablissements publics internationaux, 7 
ArcHivs pes VOLKERRECHTS 113 (1958); and Parry, The International Public Corporation, in W. Friep- 
MANN (Ep.), THE Pusiic CorporaTION 495 (1954). 

78 See the references in note 8 supra; Merle, Le Pouvoir Réglementaire des Institutions Internationales, 
4 AF. 341, 351 (1958); Scheuner, Die Rechtsetzungsbefugnis internationaler Gemeinschaften, Frst- 
SCHRIFT VERDROSS 229, 237 (1960). 

**A summary of treaty provisions can be found in Colliard, Le Réglement des différends dans les 
organisations inter-gouvernementales de caractére non politique, MELANGES BasDEVANT 152, 154 (1960). 
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and political reasons, are equalled in importance, if not in scope, by a further activity 
assumed by international public authorities: the control exerted by them over subjects 
of international and internal law alike for the purpose of ensuring compliance with 
public international law.’® 

Functionally, an international public authority might therefore be defined as an 
institution of an executive or supervisory nature in the service of a community of 
States,’® established by or in conformity with’’ a treaty, and responsible for the 
application of specific rules of international law which it implements itself or which, 


by appropriate means of control, it causes others to implement.'* It may also fulfill 


both of these functions.’® 

One particular type of intergovernmental institution that fits into this definition 
is the supranational public authority. Subject only to the treaty providing for its 
establishment and functioning, and bound neither in the person of any individual 
member, nor collectively by instructions from any government, the supranational 
authority, as represented thus far by the High Authority of the European Coal and 
Steel Community (E.C.S.C.) and, to a lesser extent, by the Commissions of the 
European Economic Community (E.E.C.) and European Atomic Energy Com- 
munity (Euratom), is a composite organ of an international public organization, 
with primary responsibility for the implementation of the aims and purposes of that 
organization irrespective of special desiderata of specific Member States. It is en- 
dowed with the power to enforce the provisions of the treaty, and of rules made 
and decisions taken thereunder directly against the Member States, their nationals, 
and the property and rights of either of them,”’ notwithstanding any objections by 


*®° See, on this development within the framework of international organizations, Merle, supra note 
13; Monaco, Le contréle dans l'organisation internationale, FestscHrirt SCHATZEL 329 (1960). For a 
discussion of the law of international controls generally, see Hahn, Internationale Kontrollen, in Hans- 
Jincen ScHLocuaverR (Ep.), W6rreRBUCH DES VOLKERRECHTS 66 (2d ed. 1961) [hereinafter cited as 
ScHLocHaveR]; Hahn, Der Masstab der internationalen Aufsicht im Friedensvélkerrecht, 10 JAHRBUCH 
FUR INTERNATIONALES Recut 2 (German) (1961) [hereinafter cited as J.I.R.] 

*® This part of the definition permits the inclusion of authorities which obviously are conducting affairs 
of an international character but at the same time are attached, if not subject to, a specific national 
law, as for instance, the Mosel Company (infra, at 650-51), or are even part of the administrative hier- 
archy of one State, like the Badische Wasser-und Strassenbaudirektion under the Geneva Protocol of Dec. 
18, 1929 (infra, at 649). 

*7 For example, the United Nations Relief and Works Agency for Palestine Refugees in the Near East 
under the U.N. Charter which was originally established by U.N. General Assembly Resolution 302(IV) 
of Dec. 8, 1949. The view set forth in the text does not imply the acceptance of Scelle’s theory of 
“dédoublement fonctionnel” according to which any organ of a State applying rules of international law, 
as for example a national judge applying provisions of a treaty, is considered an organ both of the 
international and of the internal legal order. For a brief exposition, see Scelle, Le phénoméne juridique 
de dédoublement fonctionnel, FesrscHrirt WEHBERG 324 (1956). A critique of this theory will be found 
in C. pe VisscHer, THEORIES ET REALITES EN DROIT INTERNATIONAL PUBLIC 175 (3d ed. 1960). 

1® For an exhaustive collection of examples of international control, see Pre C. Jessup & Howarp J. 
TAUBENFELD, ConTROLS FOR OUTER SPACE AND THE ANTARCTIC ANALOGY 11-116 (1959). 

*® On this aspect, see infra, at 662-63. 

» On the interaction between the High Authority of the E.C.S.C. and the two supranational commis- 
sions on the one hand and the further organs of the Communities on the other hand, see Miinch, Zur 
Systematik der Organe der europdischen Gemeinschaften, Festscurirt ScHAtzeL 338 (1960); id., 
Prolégoménes a une théorie constitutionelle des Communautés Européennes, 1 Ruivista pi Diritto 
Evropro 126 (1961) (Italian); Jaenicke, Aussprache zu den Berichten von Professor Minch und 
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the territorial sovereign. In as much as such a body is the main instrument for the 
application of an organizational treaty, this justifies the whole organization to be 
considered as supranational. This preponderance of the supranational organ or 
organs within an organization distinguishes the three present manifestations of that 
type of authority*’ from its forbears which had also executory powers as against 
States and subjects of internal law but were not the principal organs within their 


respective organizations. 
I] 


Tue Functions oF Pusric INTERNATIONAL AUTHORITIES 


So many intergovernmental organizations or organs thereof, as well as independ- 


ent intergovernmental bodies without an organizational framework, international per- 
sonality, or permanent character,”* are authorities as the term is tentatively under- 
stood here that the value of the concept might be clouded by an amorphous mass of 
related phenomena if classification did not permit the recognition of groups of 
cases and their distinctive features. Though frequently employed, classification 
according to subject matter”* is more likely to bring to light the diversity of the insti- 
tutional and procedural machinery used to cope with a particular set of facts than a 
unifying normative element.** Better suited to the purposes of this study seems to be 
characterization according to the legal functions fulfilled by such authorities, 1.e., 
in accordance with the legal nature of their activities. Broadly speaking, four main 


categories offer themselves: 


(i) authorities having primary if not exclusive responsibility for the administra- 
tion of specific territories or subject matters under international jurisdiction, 
and vested with such rule-making and quasi-judicial tasks as may be inci- 
dental to their main functions; 
authorities restricted to purely executive or regulatory tasks, and devoid of 
any other incidental powers; 
authorities producing or distributing goods or offering services which could 
possibly be provided just as well by lesser entities than associations of States or 


bodies established by them, were it not for the belief—widely held by the 


Privatdozent Steindorff, 2 Bericute DER Deutschen GESELLSCHAFT FUR VOLKERRECHT 131 (1957); 
Reuben & Effron, The Common Market and Euratom Treaties: Supranationality and the Integration of 
Europe, 6 Int’, & Comp. L.Q. 670, 674 (1957). See also, symposium, European Regional Communities, 
26 Law & Contemp. Pros. 349-588 (1961). 

*! High Authority of the E.C.S.C., and the Commissions of E.E.C. and Euratom. 

?2From which the notion “international organ” was originally derived. See Wehberg, Entwick- 
lungsstufen der Internationalen Organisation, 52 FRieDENSWARTE 193 (1954) and La Police Interna- 
tionale, 48 Acapemie DE Droit INTERNATIONAL, RecuEIL pE Cours 1, 15 (1934, II) [hereinafter cited 
as R.C.]; Strupp, Les régles générales du Droit de la Paix, 47 id. 459, 531-34 (1934, 1); Verdross, 
Le fondement du droit international, 16 id. 299-307 (1927, 1). 

** For the numerous writings following that method, see the bibliography preceding the chapters in 2 
Daum, op. cit. supra note 8, pt. 3. 

**That element is clearly brought out in Jenks, Some Constitutional Problems of International 
Organizations, 22 Brit. Ys. Int’. L. 11 (1945); Kart ZeEMANEK, Das VERTRAGSRECHT DER INTER- 
NATIONALEN ORGANISATIONEN passim (1957). 
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makers of foreign policy in many countries—that certain tasks of an opera- 
tional nature should be entrusted to intergovernmental agencies; 

(iv) authorities of all three types exercising supervisory functions and the more 
far-reaching rights and obligations that usually go with the power to control. 


Ill 


INTERNATIONAL AND SUPRANATIONAL ADMINISTRATIONS 


Beginning with the venerable—and now functionally if not legally extinct— 
European Commission of the Danube,” there have been several intergovernmental 
organizations with primary responsibility for the administration of the territories of 
States or of parts thereof, rivers, other means of transportation and communication, 
and border areas. 


1. International territories 

Thus, in accordance with articles forty-five to fifty of the Treaty of Versailles, the 
Saar territory from 1919 to 1934 was administered in all respects by a Commission 
appointed for this purpose by the Council of the League of Nations”® and the same 
measure of sovereign rights was exercised by a League of Nations Commission be- 
tween June 1933 and June 1934, over the area of Leticia at the Amazonas until it 
was returned to Colombia following the termination of its conflict with Peru.?" 


2. International waterways 


It is likely that the ill-starred Peace Treaty of 1920 with Turkey** might have 
created a Straits Commission with similar yet not as far-reaching sovereign powers 
over the de-militarized land and sea area surrounding the Dardanelles, individuals 
living there, and ships passing through. Yet, the classical example for the admin- 
istration of an international waterway by an intergovernmental body remains the 


European Commission of the Danube. 
The common feature of these instances of international administration of terri- 


*®The functions, powers, and status of the Commission were governed by numerous diplomatic 
instruments, which are enumerated in 8 M. O. Hupson (Ep.), INTERNATIONAL LEGISLATION 82 (1931) 
[hereinafter cited as Hupson]; 9 id. at 95. The Belgrade Danube Convention of Aug. 18, 1948 
(33 U.N.T.S. 181) purports to dissolve the European Commission of the Danube, whereas the Western 
Powers maintain that the Convention of 1921 (1 Hupson 681) is still in force. The latter view is 
also taken in SitcLe pe Coop£RaTION suR LE DaNnuBE, 1856-1956 passim (Rome 1956), a collection of 
reports on the Commission’s achievements published by the Commission at the occasion of its centenary. 
An account of the opposing views is given in No. 37 der Beilagen zu den Stenographischen Protokollen 
des Nationalrates IX GP. (Austria), of Sept. 9, 1959, pp. 21-22. 

7° Treaty of Versailles, § IV Annex, ch. 2. For further examples of territories which were inter- 
nationalized in accordance with that Treaty, see YpIT, op. cit. supra note 11, at 45. 

*7 Ypir, op. cit. supra note 11, at 59-62. Another example of the administration of a territory—under 
the Feb. 10, 1947, Peace Treaty with Italy—was the government of the Free City of Trieste (1945-1954) 
by a governor under the authority of the Security Council, appointed by and responsible to the United 
Nations. Id. at 231-72. 

** This treaty never entered into force and was replaced by the Peace Treaty of Lausanne, July 24, 
1923; Louis Le Fur & Grorces CHkLAveR, Recuei. pe Textes pE Drorr INTERNATIONAL PUBLIC 752 
(2d ed. 1934). 
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tory” is the comprehensive power of the Authority to command as well as to enforce 
its orders against States and individuals and their property. To that extent, such 
an administration restricts the jurisdiction of the original territorial sovereign or 
sovereigns, and acts in its or their stead. The ancillary powers of a rule-making 
and judicial nature exercised by authorities of that kind*® amply demonstrate that 
the nations which established these administrations intended to make them 
autonomous units of international government, subject only to such external political 
or judicial controls as were specifically permitted by the international arrangements 
defining their status.** 


3. Headquarters districts of international organizations 

However, these are not the only examples for the administration of territory 
by international authorities. Headquarters districts of international organizations 
may be added to the list no matter whether one considers their rights and preroga- 
tives as flowing from servitudes in favor of intergovernmental institutions*” or from 
the latter’s position as proprietors and sovereigns of the areas in question.** 


4. Boundary commissions 

Still territorial in nature, but more restricted in scope, were the rights of interna- 
tional commissions which, like the European Commission of the Danube by virtue 
of the Treaty of Berlin of 1878** and the Commission of Four by virtue of the 
Lausanne Convention of April 24, 1923,”° 
of a boundary, or like the Straits Commission, established by the latter treaty to 
enforce the demilitarization of a certain area.** 

This group of cases has in common that administrative action is taken only 
concerning States, and that such action affects individuals and their property ex- 
clusively through the intermediary of the local sovereign. 


were to determine definitively the course 


5. Special cases 

The United States-Canadian International Joint Commission established under 
the Root-Bryce Treaty of 1912*’ is apart from these groups in as much as it can both 
grant concessions for specific uses of boundary waters, and arbitrate any controversy 
between the two nations on the course of their common boundaries. 


For a concise description of the above and other cases, see Jessup & TAUBENFELD, op. cit. supra 
note 18, at 50. 

*° For example, of the European Commission of the Danube under the 1921 Paris Convention insti- 
tuting the Definitive Statute of the Danube. 1 Hupson 681. 

** See the analysis of the powers of the European Commission of the Danube in the advisory opinion 
of the Permanent Court of International Justice, ser. A, No. 14 (1927). 

** To this effect, see Ferenc ALBERT VALI, SERVITUDES OF INTERNATIONAL Law 295-97 (2d ed. 1958). 

®8 As advocated by Puitippe Caner, Erupe pes Accorps pE Sitce ConcLus ENTRE LES ORGANISATIONS 
INTERNATIONALES ET LES Etats o0 Ertes RésweNntT 210-11 (1959). On the legal status of the premises 
of international organizations generally, see CLarence W. JENKs, INTERNATIONAL IMMUNITIES 46 ef Seq. 
(1961). 

** Art. 2. See MAx FLEISCHMANN, VOLKERRECHTSQUELLEN 148 (1905) [hereinafter cited as FLEtscH- 
MANN]. 

** Art. 5. See 2 Hupson 1037. 

** Art. 10. 2 Hupson 1037. 

*' Treaty With Great Britain Relating to Boundary Waters Between the United States and Canada, 
Jan. 11, 1909, 36 Stat. 2448, T. S. No. 548. 
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The States acting as administering authorities under article eighty-one of the 
United Nations Charter do not fit into any of the categories thus far enumerated. 
Surely that administration is, like the whole trusteeship system, under the authority 
of the United Nations,** but to conclude that trust territories are therefore under 
international administration would overlook that the holders of governmenta! power 
in its entirety in all trust territories are sovereign States, and that the functions of 
government are exercised by agents of those States and not by international organs or 
officials,*® however tightly the latter may control the trustee.*° 

With a certain measure of justification, it may be contended that the salient 
features of the more permanent administrative authorities thus far mentioned, in 
particular the European Commission of the Danube, may be understood as elements 
of condominium over territory** as well as characteristics of international institutions. 


6. Supranational administrations 

This observation does not apply to the supranational authorities provided for in 
the treaties establishing the European Coal and Steel Community (E.C.S.C.), the 
European Economic Community (E.E.C.), and the European Atomic Energy Com- 
munity (Euratom).** For while their powers are limited in scope and as to subject 
matter within the substantive fields assigned to them, they may exercise their 
functions over the whole territory of all the Member States, unfettered by boundaries 
and other geographical limitations. Historically, the prototype of this kind of 
authority has been the High Authority of the E.CS.C. It has retained that 
quality until today for no other reason than the reluctance of governments to assign 
powers of the same political weight to the two analogous bodies established in the 
wake of the Spaak report of 1956,** the Commissions of the E.E.C. and of Euratom. 

The High Authority of the E.CS.C. is not only the administrative organ of the 
Community, but is also clothed with political and law-making functions. It was 
the intention of the framers of the E.C.S.C. to make the High Authority the central 
instrument for the establishment of a common market in coal and steel.** In fact, 
the Treaty offers sufficient evidence that this intention prevailed in the negotiations. 
“Decisions” which shall be “binding in all their details”; “recommendations” which 
are “binding with respect to the objectives they specify but shall leave to those 
to whom they are directed the choice of appropriate means for attaining these ob- 
jectives”; and “opinions” which “shall not be binding’*°—these are the arms which 
the High Authority may use for the implementation of the Treaty. Decisions and 
recommendations of a general character must be published in the official gazette of 


°° U.N. CHARTER art. 75. 

®° See, to the same effect, ALFRED VeRpRoss & Kart ZEMANEK, VOLKERRECHT 478-79 (4th ed. 1959). 

*°'Yprr, op. cit. supra note 11, at 66, 70. 

‘For comment on this notion, see Schneider, Condominium, in 1 SCHLOCHAUER 297 (1960). 

*9E.CS.C. Treaty art. 8 et seq.; E.E.C. Treaty art. 155 et seq.; Euratom Treaty art. 24 et seq. 

** INTERGOVERNMENTAL COMMITTEE ON EuropeAN INTEGRATION, Report, April 21, 1956. 

** Declaration of Robert Schuman, the French Foreign Minister, May 9, 1950, in 1 CLaupe CoLiiarp 
{Ep.), Drorr INTERNATIONAL ET Hisrorre DipLomatique 1815-1950, at 761-63 (3d ed. 1955). 

*SE.CS.C. Treaty art. 14. 
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the E.C.S.C.4° Other decisions and recommendations take effect on notification to 
the parties concerned. All decisions and recommendations are immediately binding 
on the Member States, enterprises, and associations, and may be enforced as against 
enterprises and associations,*’ and to a lesser extent against Member States. 

It is significant that in the E.C.S.C,, it is ordinarily the High Authority which 
has both the initiative and the responsibility for action under the constituent instru- 
ment. Constitutionally required cooperation with the Council of Ministers*® usually 
takes the form of an act of the High Authority with the assent of the Council. In 
periods of crises, however, the Council exercises decisive authority, provided it acts 
unanimously.** 

The functions of the E.E.C. are, by contrast, much more limited. 
agree that in the E.E.C., the Commission, though in principle equipped with the 
same armory of measures as in the E.C.S.C., has only strictly limited and narrow 
possibilities of regulatory action." It is predominantly an administrative organ 
restricted to the preparation and the execution of the law-making acts of the Council 
of Ministers which is charged with the implementation of the legislative program 
of the E.E.C. Treaty.°* The Commission may exercise more far-reaching influence 


°° Observers 


on the Council by means of its constitutionally guaranteed right to initiate the action 
of the Council,®** which the latter can extend by requesting the Commission to 
submit proposals relating to additional subjects.”* 

The picture would be incomplete were it not mentioned that the Commission 
administers the European Social Fund and conducts the negotiations on behalf 
of the Community with non-Member States and other international organizations, 
though in doing so it is subject to the directives of the Council.’ On the other 
hand, while under the E.C.S.C. Treaty, acts of the Council are not generally subject 
to the judicial control of the Court of the Community on the application of the 


Commission, the opposite is true under the E.E.C. and Euratom Treaties.”® 


*° ld. art. 15. The Journal Officiel des Communautés Européennes [hereinafter cited as JourNAL 
Orricie.] is now the official gazette of the three Communities. See Décision portant création du Journal 
Officiel des Communautés Européennes du 15 Septembre 1958, [1958] JourNaL OFFICIEL 390, 419. 

“7 E.C.S.C. Treaty arts. 47, 54(6), 58(4), 59(7), 6s. 

*® See, ¢.g., FRaNz WILHELM JcrusaLeM, Das Recut perk MONTANUNION 33 (1054). 

*° E.C.S.C. Treaty arts. 58(3), 59(2). See Mincn, op. cit. supra note 20, at 353. 

5° Miincn, op. cit. supra note 20, at 353. 

5! See, ¢.g., Wohlfarth, Europdisches Recht, 9 J.1.R. 12, 12-13 (1960); Steindorff, Europdische Wirt- 
schaftsgemeinschaft, 1 SCHLOCHAUER 479, 482 (1960); v. d. Heydte, Die Politischen Organe der Eu- 
ropaischen Wirtschaftsgemeinschaft, 54 FRiEDENSWARTE I, 4-7 (1957). 

5? For a list of cases in which the E.E.C. Commission itself has powers of decision, see Ernst 
WoutrartH, Utricu Evertinc, Hans Joacuim GLAEsNER & Rupo_r SpruNc, Die EvropAiscne Wirt- 
SCHAFTSGEMEINSCHAFT 461 (1960). 

53 Id. at 462. 

5*E E.C. Treaty art. 152. But see E.E.C. Treaty art. 149, under which the Commission's proposals 
may be changed only by a unanimous vote of the Council. However, this-rule applies only to modifica- 
tions, and not to final decisions on Commission proposals. 

55 E.E.C. Treaty arts. 124, 228, 229. 

5® Article 33(1) of the E.C.S.C. Treaty which limits judicial review has not reappeared in the E.E.C. 
and Euratom Treaties. This clause may afford the possibility of counteracting retarding movements of the 
Council by judicial intervention on application of the Commission. E.E.C. Treaty art. 173. 
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The powers of the Euratom Commission are more extensive, as the Euratom 
Treaty itself largely implements the legislative measures required for the attainment 
of its objectives. From a purely organizational point of view, the interplay of Com- 
mission and Cbuncil is, however, the same as under the E.E.C. Treaty, since legisla- 
tive action is as a rule initiated by the Commission but taken by the Council, whereas 
the Commission has plenary jurisdiction over the administration of the Treaty and 
all enactments of the Community issued thereunder.*’ 

In sum, then, only the High Authority of the E.C.S.C. can at present be said to be 
clothed with primary responsibility for the application of the Treaty and the imple- 
mentation of those of its clauses which provide for legislative action, whereas the 
two other supranational authorities are limited to tasks which under internal law 
would be predominantly executive in nature. Yet, there is a possibility that the 
executive organs of the E.E.C. and of Euratom, in spite of their more restricted statu- 
tory role, may gain greater and perhaps decisive importance when the legislative 
processes within the two more recent Communities approach completion, and ad- 
ministration and execution of the Treaties and of the Council’s legislation become the 
main activities of the supranational organizations. 

Still, there remains the great innovation that an international organization may, 
through its various organs, act as law-maker and administrator whose acts no longer 
require affirmative action by the Member States to be binding upon them, their 
agencies, their nationals, and their enterprises. This gives the three supranational 
authorities more far-reaching powers than any other functional international admin- 
istration has heretofore possessed.*® 


IV 


EXECUTIVE AND REGULATORY AGENCIES 


Examples of authorities of the purely executive type with no other incidental 
powers are the now extinct International Danube Commission as it operated under 
the Danube Convention of 1921,°° and the Danube Commission functioning under 
the present 1948 Convention,” the validity of which remains contested.*’ In both 
cases, the responsibility of the Commissions consists in the supervision of the areas 
determined in the Convention; the planning of works required for the maintenance 
and improvement of the waterway; failing action by a riparian State, the execution 
of such works and, if need be, the determination of dues for the financing of the 
river’s maintenance and improvement. All these functions are executive in nature. 
Tolls and dues are not in the nature of permanent tax-like levies, but are fees for 


°7 Euratom Treaty art. 124(1). To the same effect, see the well-informed study by Hetmut Dricx, 
Dit INTERNATIONALE ZUSAMMENARBEIT BEI DER FRIEDLICHEN VERWENDUNG DER ATOMENERGIE INNERHALB 
Evropas 78 (1959). 

5° For examples, see Jessup & TAUBENFELD, op. cit. supra note 18, at 85-116. 

5° + Hupson 681. 

°° 33 U.N.T.S. No. 518, at 181, 187 (1949). 

**See note 25 supra, and Seidl-Hohenveldern, Donau, in 1 ScHLOCHAUER 393 (1960). 
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specific services rendered or specific works done, which are payable only until a given 
financial obligation assumed for such a purpose has been satisfied. 

Another type of executive agency is represented by the institutions provided for 
under Commodity Agreements, ¢.g., for sugar, wheat, tin, and rubber,®* which are 
designed to guarantee a suitable income to producers and other interested parties 
by appropriate marketing interventions and the restriction or increase of production 
and sales, and to encourage consumption. This is not the place to discuss the 
structural details of the Commodity Agreements. Suffice it to say that the powers 
of the institutions concerned are almost always directed at meeting the exigencies of 
specific crop years, production seasons, or other economic cycles which are, in 
advance, limited in time and, therefore, offer instructive examples for executive 
action in individual cases. This qualification ensues from the fact that the Agree- 
ments provide not only the machinery and the guiding principles for that kind of 
action but also rules about its particulars. Thus, the action of the Councils, apart 
perhaps from the enactment of the Rules of Procedure,®* is comparable to the adop- 
tion of the budget by a parliament. Though general in appearance, such action is 
limited to the decision of concrete and specific cases, to be implemented by Executive 
Boards and Secretariats during a period of time limited and a set of facts specified 
in advance. By the same token, the distribution of Marshall Plan Aid by the 
Organization for European Economic Cooperation (O.E.E.C.) in the early years 
of that Organization was executive rather than rule-making in character.® 

However, most of the present acts of the latter intergovernmental organization 
which do not relate either to the internal administration and procedure of the 
O.E.E.C. or to one of its operational activities in the fields of productivity and 
nuclear energy, or to the European Monetary Agreement, appear to be regulatory in 
nature. Thus, not only the Code of Liberalisation and the Code of Liberalisation 
of Capital Movements but most other acts of the O.E.E.C. which are devoid of any 
link with a specific case or controversy are acts of legislation or quasi-legislation.” 

A like predominance of legislative action may be found in such organizations as 
the United Nations, the International Labor Organization, the Universal Postal 
Union, the International Telecommunications Union, the International Civil Avia- 
tion Organization, the World Meteorological Organization, and the World Health 
Organization, as well as the European Free Trade Association. All of these through 


®? See CHartes H. ALEXANDROWICZ, INTERNATIONAL ECONOMIC ORGANISATIONS 179-85 (1953). 

** Cf. Hahn, supra note 15, at 19-20. 

**E.g., the Rules of Procedure of November, 1959, enacted under the 1958 International Sugar 
Agreement as printed in an undated brochure of the International Sugar Council, together with the 
Agreement. 

°° See H. ApaM, L’OrGANISATION EuRoPEENNE DE CooptRATION ECONOMIQUE passim (1949). 

°° On the operational activities of the O.E.E.C., see infra, at 656-57. 

°? For an attempt to set out the constitutive elements of a rule-making by international organizations, 
see Merle, supra note 13, at 341-43; SCHEUNER, op. cit. supra note 13, at 234. For accounts of the legisla- 
tive activity of the O.E.E.C., see Freymond, Les ‘Décisions’ de l’Organisation Européenne de Coopération 
Economique (0.E.C.E.), 11 ANNuAIRE Suisse DE Drorr INTERNATIONAL 65 (1954); Elkin, The Organisa- 
tion for European Economic Co-operation, Its Structure and Powers, 4 EUROPEAN YEARBOOK 96, 123-31 


(1958). 
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various techniques promote the progress of international legislation or impose its pro- 
visions on Member States.®* 


V 


INTERNATIONAL PusBLic SERVICES. 

Beyond the domain of the international executive and legislative agency there 
is a group of cases, constantly growing in number, which represents the operational 
element in the law of international organizations. These include such long- 
established and well-reputed institutions as the Bank for International Settlements in 
Basle, which, having been established in what may be called the “mail coach” period 
of the international operational agency, offers every promise for further longevity, 
as well as the Euratom Supply Agency. The latter, although perhaps representing a 
doctrinal achievement in the law of international organizations, has attracted com- 
ments which are most discouraging,” but apparently justified.” Still, it is this kind 
of international and supranational authority which corresponds closest to its 
namesake in the United States. The related institutions in the United States are 
for the most part, and certainly for the most eye-catching part, ¢e.g., the Tennessee 
Valley Authority and the Port of New York Authority, operational in nature and 
functions. 

Before setting out the functional characteristics of this type of international public 
service, it has to be affirmed” that the entities concerned are, like any other interna- 
tional authorities—as that notion is understood here—established by or in accordance 
with, and in conformity with treaties for the purpose of implementing specific treaty 
rules providing for or allowing operational activities. It therefore seems irrelevant 
for the purpose of staking out the domain of the international public service whether 
services are rendered only to individuals and private legal entities and associations, 
i.c., whether the use of a service is reserved to beneficiaries other than States and 
intergovernmental organizations."* Nor is there any intrinsic necessity to consider as 
international public services sovereign States, their agencies, their political or territorial 
subdivisions and other corporate entities established under the public law of a 
country, or private business concerns (whatever their form and status may be under 
internal law), simply because they pursue economic activities that are not limited in 
scope to the territory of one State only."* The usefulness of considering all arrange- 
ments transcending the territorial and jurisdictional limits of one State and the vari- 

°* For references to the relevant provisions, see Merle, supra note 13, at 343; Jenks, supra note 24, at 
“0 “ . . quite to the contrary, there is an oversupply of uranium which makes this organization quite 
superfluous. It was difficult to interpret the treaty provisions in such a manner that the Agency has 


not been able to function until today. . . .” Siegfried Balke, German Federal Minister for Nuclear 
Affairs, in AUSGEWAHLTE RECHTSFRAGEN AUS DEM GEBIET DER EuROPAISCHEN GEMEINSCHAFTEN 12 (1960). 
[Ed. transl.] 


7° Driick, op. cit. supra note 57, at 71. 
™ In view, notably, of H. ApamM, Les ETABLIssEMENTS PUBLICS INTERNATIONAUX (1957), and Sereni, 


International Economic Institutions and the Municipal Law of States, 96 R.C. 133 (1959, 1). 
™® To this effect, see ADAM, Op. cit. supra note 71, at 133. 
*® Sereni, supra note 71, at 133. 
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ous corporate and noncorporate entities involved as a whole need no longer be 
argued,”* in as much as this approach is particularly well suited to measure in their 
entirety the legal consequences of a specified, actual or potential, chain of events 
arising in connection with a transnational transaction."® The merits of that method 
are less evident when it is used for the critical assessment of a specific institution in 
one specific field of law, national or international. 

Finally, there is no convincing proof that an international public service may not 
have a policy-making body.”* As will be seen, there are a considerable number of 
international public services which in the course and by means of their operational 
activities may either make or influence political decisions of considerable moment. 

International bodies with operational functions exist now in many branches of 
economic and social life. The diversity of tasks assumed by public international 
services shows that they are considered as useful tools for cooperation in almost any 
province of intergovernmental relations—political as well as nonpolitical. 


1. Transportation 


The field of transportation™ has attracted multi-State arrangements for centuries. 
The relatively recent past has witnessed the advent of a still rising number of 
operational agencies, most of which are concerned with the management and ad- 
ministration of specific means of transportation or of installations ancillary thereto. 

(a) River authorities. Thus, the Geneva Protocol of December 18, 1929, entrusted 
the Badische Wasser und Strassenbaudirektion, Karlsruhe, an agency of the Land 
(State) of Baden with the regulation of the Rhine between Strasbourg-Kehl and 
Idstein under the direction of a Franco-German-Swiss Works Commission in which 
each of the three States involved was represented by two members and which took 
its decisions unanimously, the President of the Permanent Court of International 
Justice appointing an arbiter in case of dissents.7* Though enjoying certain ad- 
vantages, ¢.g., in the use of the public properties of the three States for purposes of 
the works, the operational instrumentality, named Badische Wasser-und Strassen- 
baudirektion, was practically devoid of privileges and immunities, absolute or 
functional. 

The same holds true of the Hafenverwaltung Kehl, a public authority (Kérper- 
schaft des dffentlichen Rechts) administering the Rhine port of Kehl which faces 
Strasbourg and which was placed under a mixed Franco-German direction by a 
compact of October 19, 1951, between the German Land Baden and the Port 
Autonome de Strasbourg.” Leaving aside questions of German constitutional law 


™ Pritie Jessup, TRANSNATIONAL Law (1956) blazed the trail here. 

™ For a model of that kind of presentation, see Note, United States Agencies and International 
Organizations Which Foster Private American Investment Abroad, 71 Harv. L. Rev. 1102 (1958). 

7 See, however, ADAM, op. cit. supra note 71, at 9, IT. 

™ For a brief survey, JosepH P. CHAMBERLAIN, Puitip C. Jessup, Apotr LaNpE & OLIvER J. 
LisstrzyN, INTERNATIONAL ORGANIZATION 3-7 (1955). 

78 5 Hupson 125. 

™ For the French text of Convention and Statute, see ADAM, op. cit. supra note 71, at 248. 
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which arose out of this arrangement and led to a political controversy that was settled 
by a decision of the West German Federal Constitutional Court,*® it seems worth 
stating that the Kehl Port Authority was created by the 1951 Protocol and the 
Statute annexed thereto for the purpose of exempting the Port area and installations 
from the administration of the Land Baden to which it had belonged before. At 
all levels, the administrative machinery used and the powers entrusted to it seem 
to betray the desire to extend in time a situation of fact which had apparently 
been in line with certain post-World War II objectives of the French Government. 
Still, it is hard to deny that in its institutional setup, in its mandate, and in its 
functions, the Hafenverwaltung was an operational agency of an international 
character.*? 

The Danube Commission, as provided for in the 1948 Belgrade Convention,® 
offers some features which resemble those of an operational agency. Yet, while 
its functions are the maintenance and operation of the waterway under its control, 
its powers and obligations have been so much diminished at the expense of the 
riparian States as compared with the European Danube Commission that its «xecu- 
tive and operational tasks are merely ancillary to those of the riparian countries. 
With that limitation, the present Danube Commission also finds its place here.* 

Cases in which especially the operational functions of international bodies are 
very strongly developed in connection with the dredging of a waterway are the 
International Mosel Company and the International Mosel Commission. The pur- 
pose of these establishments is succintly stated in article one of the Convention of 
October 27, 1956,°* between France, Germany, and Luxembourg; they are to render 
the Mosel, between Koblenz and Thionvelle, accessible to ships of up to 1500 tons, 
and thereby to facilitate and accelerate traffic in that waterway, primarily between 
the Ruhr Valley and the Lorraine. The Mosel Company is to undertake the works 
required for making the river navigable to that extent; the Commission is to safe- 
guard the navigability of the river once that stage has been reached, to determine 
the fees for the use of the waterway, and to guarantee the freedom of shipping 
thereon. The 1956 Convention takes into account that the Mosel is a tributary of 
the Rhine and, by a series of references to the treaties governing the status of the 
latter river, provides for the application of certain relevant rules to the Mosel, notably 
as regards the customs régime and the typical police powers, e.g., the maintenance of 
health and safety, the control of which is one of the tasks of the Mosel Commis- 
sion.” Yet, the status of the Mosel Commission is different from that of the Rhine 
Central Commission,® particularly in three respects: 


8°2 ENTSCHEIDUNGEN DES BUNDESVERFASSUNGSGERICHTS 347 (1953). 

*2 Cf. Bernhardt, Kehler Hafen-Fall, 2 ScurocHaver 218 (1961). 

8933 U.N.TS. No. 518, at 181, 187 (1949). 

** The European Commission of the Danube (see supra, at 642-43) does not belong to this group, as 
its functions transcended the operational domain. 

8411 VERTRAGE DER BUNDESREPUBLIK 35 (1959). 

85 Id. arts. 29-33. 

** For a summary of its history and the present text of the treaties governing its operation, see 1 
PEasLeE 158. 
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(1) As it has its own income from fees it will set, it is more independent. 

(2) It has a stronger position as regards the works necessary for the upkeep of 
the river in as much as it may initiate such action or enjoin the riparian 
States from works which it considers undesirable.*” 

(3) Finally, the Mosel Commission is subject to judicial control as regards its 
executive and rule-making decisions by courts of the riparian States designated 
in accordance with the Convention of Mannheim of 1868, with appeals not, 
as in the case of the Rhine, to the Commission, but to an independent interna- 
tional arbitral tribunal.** 


As regards the Mosel Company, the capital of which is distributed in proportions 
which reflect the political and economic issues involved in that venture,” its novel 
feature for purposes of the present discussion is the determination of the proper law 
of the Society. Though the Company is a closed corporation of German law— 
Gesellschaft mit beschrankter Haftung (G.m.b.H.)—it is governed by the Con- 
vention, the Statute annexed to that Treaty, and only subsidiarily (“subsidiairement,” 
“subsidiar”) by the German law of closed corporations (G.m.b.H.-Gesetz). This 
proviso is modeled in the same way as the corresponding rules of the European 
Company for the Chemical Processing of Irradiated Fuels (Eurochemic) Con- 
vention,” on the lines of the 1955 Société Européenne pour le Financement de 
Matériel Ferroviaire (Eurofima) Convention,” which in that respect had developed 
further a concept first applied in the establishment of the Bank for International 
Settlements and the statutes thereof: the international commercial corporation 
created in execution of a treaty but deriving its legal personality from and being 
subject to the law of a specific country. 

Yet the subjection to a national law is only relative in as much as the German 
Govern ent guarantees the corporate rights of the foreign partners in the Mosel 
Society against any changes of German company law subsequent to the coming into 
force of the Convention which would adversely affect these rights. Furthermore, the 
Society, its personnel, and activities benefit from so many privileges, exemptions, and 
immunities that one is tempted to see in that special treatment a manifestation of 
the international personality of that Luxembourg-Franco-German enterprise®® which 
at all levels of its administration and management is fitted to ensure balanced weight 
to the German and French Governments in its day-to-day operation. 

It will be recalled that the corresponding instance of international cooperation 
in North America—the joint construction of the Saint Lawrence Seaway—was 
brought about in a much less formal manner, the machinery used consisting of 


87 MoseL CONVENTION arts. 36-37. 

rid. art. 3%; 

5° Id. art. 10; STATUTE OF THE Mosex Society arts. 5-7. 

®° MosEL CONVENTION art. 9. 

®. Dec. 20, 1957; 13 VERTRAGE DER BUNDESREPUBLIK 340 (1961). 

®2 For an unofficial English text of that Convention and of the Statutes, see 26 BULLETIN OF THE IN- 
TERNATIONAL UNIon oF Raitways (1955). 

®8 To this effect, see ADAM, op. cit. supra note 71, at 156. 
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parallel parliamentary action and, in fact, coordinated works by Canada and the 
United States which had been preceded by the creation of the Saint Lawrence 
Seaway Development Corporation on the part of the United States by Act of May 
13, 1954, and the establishment in Canada of the Saint Lawrence Seaway Authority.” 
The exchange of notes of August 17, 1954, which marked the end of the preparatory 
period, opened the way to a joint operational activity which, based on a tradition of 
mutual confidence, helped to establish an international public service in the absence 
of institutional arrangements in the form of treaties. 

(b) Other authorities in the field of transportation. Still in the field of com- 
munications but perhaps devoted to more modest objectives are the international 
public services which were entrusted with the management of the Cape Spartel 
Lighthouse, of the International Airport of Basle-Mulhouse, and which will construct 
the tunnel under the Mont Blanc. 

The International Commission of the Cape Spartel Lighthouse administered 
the maintenance and upkeep of that lighthouse at the entrance of the Mediterranean 
Sea until it was ended in 1958 in the wake of Morocco’s accession to independence.” 
The Basle-Mulhouse Airport, a joint Franco-Swiss “établissement public” created 
by the Convention of July 4, 1949,°° marks one of the doctrinal stages that led to 
the concept underlying Eurofima, as the Airport Authority is subject to French law 
except where the Convention, the Statutes and the Annexes provide otherwise. This 
amounts to a rebuttable presumption in favor of the applicability of French law, 
whereas under the Eurofima Arrangement and in the instances modeled on its lines, 
the international agreements prevail, and only lacunae are filled “subsidiairement” 
by the application of a specific national law. 

Finally, the Mont Blanc Tunnel arrangements®’ provide for two enterprises, 
one Italian, the other French, to undertake the building of the tunnel on their 
respective territories, and for the management of the tunnel by a corporation of which 
each State subscribes half of the capital. The participation of the two contracting 
parties in the administration of the tunnel is defined accordingly. The whole organi- 
zational structure is supervised by a mixed Franco-Italian Commission.** 

While all of the international agencies in the field of communications discussed 
thus far were related to a specific region or a specific inland waterway, the last insti- 


** 68 Stat. 95 (1954), 31 U.S.C. § 846 (1958) (defined as “wholly owned Government corporation’’) ; 
68 Stat. 93 (1954), as amended, 33 U.S.C. §§ 981-90 (1958); Can. Rev. Strat. ch. 242 (1952). On 
the subject as a whole, see Cohen & Nadeau, The Legal Framework of the St. Lawrence Seaway, U. Iiv. 
L. F. 29 (1959). 

*5 Protocol of March 31, 1958, 38 Dep’r oF State BuLL. 749 (1958). For a description of the Cape 
Spartel experience, see Stuart, The International Lighthouse at Cape Spartel, 24 Am. J. Int’ L. 770 
(1930), and Jessup & TAUBENFELD, op. cit. supra note 18, at 100-01. 

°® The text of the Convention and Statute can be found in ADAM, op. cit. supra note 71, at 223 et 
seq. 
°? The text of this Convention can be found id. at 262. 
°® The construction companies are subject to their respective national laws, and the supervisory bodies 
apply the law of the place where they have to intervene. Id. arts. 2, 13. Special agreements on monetary, 
fiscal, customs and social questions raised by the construction and upkeep of the Tunnel are envisaged by 
art. 12. 
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tution to be referred to, Eurofima,” is to finance rolling stock for the railways of the 
contracting parties whose national railway systems are the shareholders and at the 
same time the users and clients of the corporation established by the Convention of 
October 22, 1955. The latter is a Swiss corporation, governed by Swiss law “A titre 
subsidiaire” only, and obviously owes much to the trail-blazing precedent of the 
Bank for International Settlements which has its seat, like Eurofima, in Basle.’ 
The considerable progress marked by Eurofima has since been confirmed by a 
number of enterprises created also within the framework of European regional 
organizations, notably in the nuclear field.’ 


2. Nucleonics 


Proceeding chronologically, however, the first operational agency’ in the field 
of nucleonics is not one modeled along the lines of Eurofima but 1 entity which 
itself has become a prototype of international public services: C.E.K.iN. It grew out 
of the UNESCO-sponsored Conseil Européen pour la Recherche Nucléaire and has 
retained the latter’s initials since, in spite of its present name, European Organisation 
for Nuclear Research. This institution, set up by the Agreement of July 1, 1953,’ 
is devoted exclusively to scientific research in the peaceful uses of the atom, in par- 
ticular basic research, and maintains for that purpose laboratories in Meyrin near 
Geneva, which are among the best equipped in the world. This is its operational 
task. It is financed, by the Member States which are the users of the installation. 
The latter serves as a European research center in nucleonics to which nationals of 
non-Member States may be invited as fellows and guests by C.E.R.N.’s organs (Coun- 
cil and Director). Though the Geneva institution is also the administrative center 
of an association of States, its main purpose—the maintenance and management 
of nuclear research installations—qualifies it as an international public service with 
international personality.’ 

This double nature is also a characteristic of the International Atomic Energy 
Agency (I.A.E.A.). But whereas the constitutional designation of its purpose forces 
C.E.R.N. to be an operational agency, the I.A.E.A. is, under its basic instrument, an 
international public service only potentially. True, its Statute!°* vests the agency 


*® European Company for the Financing of Railway Rolling Stock. See BULLETIN, op. cit. supra 
note 92. 

°° Bank for International Settlements -Statute art. 2 (location); Bank for International Settlements 
Convention art. 1 (law applicable). 

1°l See infra, at 654-57. 

792 Except for the wartime cooperation between Canada, the United Kingdom, and the United States 
in the field of nucleonics which in the form of the Combined Development Agency approached institu- 
tional character. See Hahn, Atomenergie, Friedliche Nutzung, 1 SCHLOCHAUER 100, 102-03 (1960), and 
the literature quoted therein. 

°° C.E.R.N. Agreement, July 1, 1953, 5 VERTRAGE DER BUNDESREPUBLIK 465 (1956) (in force since 
Sept. 29, 1954)- 

%°* For a detailed report, see Driick, op. cit. supra note 57, at 46; Hahn, Européische Organisation 
fiir Kernenphysikalische Forschung, 1 ScuLocHaveR 473 (1960), and the literature quoted therein. 

1°6 For a list of treaties concluded by C.E.R.N., see Driicx, op. cit. supra note 57, at 47, 48. 

*°® Statute of the International Atomic Energy Agency, Oct. 26, 1956, [1957] 8 U.S.T. & O.1.A. 1093, 
1095, T.LA.S. No. 3873. 
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with powers that would permit its activity in the whole range of the peaceful uses 
of the atom as well as ancillary sciences and services. Yet within this wide domain, 
its powers may be exercised only if Member States accept voluntarily aid from, and 
in consequence, control by, the Agency. Nor is there any constraint for Member 
States to make available special fissionable or any other nuclear materials, facilities, 
or information to the Agency for distribution among other contracting parties in need 
thereof. 

The detailed provisions of the Statute, and the efforts made thereunder for the 
exchange of information and the promotion of research, the supplying of materials, 
the exchange and training of scientists and experts and the control by the Agency 
to exclude the use for other than peaceful uses and to ensure the application of 
generally accepted safety standards need not remain without consequences.’ But 
the scarcity of fissionable material belongs to the past. There now is an abundance 
of uranium and of nuclear information, even as to highly recent developments. 

Atomic information is no longer the top-secret matter it used to be in the early 
days of nucleonics and up to the late fifties. Purely commercial relationships are 
about to be used on a large scale to bring about the nuclear equipment of nations in 
fields in which it was thought during the drafting of the I.A.E.A. Statute and during 
a certain period thereafter that the Agency should display its main activity.2% 

Yet there remain sectors in which this universal intergovernmental organization, 
which includes States from both sides of the Iron Curtain, will play an uncontested 
role: it is to establish, in consultation and collaboration with the United Nations and 
its specialized agencies concerned, world-wide standards of safety for protection of 
health and minimization of danger to life and property (including such standards 
for labor conditions), and to insure their application in its own installations and in 
those which it is invited, or entitled by virtue of project agreements, to control for that 
purpose. It is also to provide for an appropriate documentation center and further 
the access of underdeveloped areas and their scientists to the uses of the atom and 
of connected scientific disciplines. Yet it may be doubted whether these are typical 
operational tasks.’ 

The Euratom Treaty provides for a number of operational agencies, the respective 
importance of which can no longer be measured on the basis of the Treaty and its 
travaux préparatoires alone, particularly as developments beyond the control of the 
framers have considerably changed—and weakened—the role of the Euratom Supply 
Agency. 

That Supply Agency, during the drafting of the Euratom Compact widely hailed 
or decried as a significant step towards a technocracy within the Community and 


107 See J.A.E.A. Ann. Rep. (U.N. Doc. No. INFCIRC/4 (1959)); [1959-60] Boarp or Governors 
Ann. Rep. 114 (U.N. Doc. No. GC(IV) (1960)). 

1087 A.E.A,. Preparatory Comm’n Rep. (U.N. Doc. No. GC1/1-GOV/1 (1957)). 

1° Perhaps it is yet too early for such a judgment. As the list of Agreements concluded by the 
I.A.E.A. shows, the initial period does not seem to be over yet, as most of the Agreements have been 
organizational rather than operational in nature. U.N. Doc. No. INFCIRC/20. (1960). 
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its Member States,'!° was to be a kind of statutory monopoly exclusively responsible 
for the supply of all consumers in the community with nuclear ores, concentrates 
and fuels. It was thus to secure an appropriate influence for the community and the 
consumers living therein on a market which was presumed to be narrow and 
dominated by scarcity and its usual concomitants. The Member States were to 
guarantee the free exercise of the Agency’s function in their territories and to com- 
municate to it all information, or ensure the transmittal thereof by their subjects, 
necessary for the accomplishment of the Agency’s tasks. Finally, they and their 
subjects were to accept the determination of prices and conditions of sale and 
purchase. 

In fact, the market in fissionable material and nuclear equipment and facilities 
soon after the signing of the Euratom Treaty on March 25, 1957, became such that 
the buyer was no longer exposed to dictation by the producer or seller, but could 
negotiate his terms by the usual commercial means. The doctrinal rigidity which 
wanted to reserve to the Agency an option on any ores, concentrates, and fuels 
produced in the Community,’ the monopoly for the supply of all consumers,’’” 
and the monopoly for the import and export of that material,’’* had been already 
weakened by a set of clauses in the Treaty which in fact conceded that the Agency 
should only authorize agreements already negotiated between producers and con- 
sumers, and act as a kind of commodity exchange in nuclear material without any 
proper influence on the prices other than that flowing from supply and demand. 
The Statute of the Agency™* and its practice, as well as that of the Commission 
established thereunder, have only confirmed the relatively modest practical im- 
portance of this new institution.’ 

On the other hand, at least one of the joint enterprises provided for in the 
Euratom Treaty seems to be established as envisaged by the relevant clauses of the 
basic instrument.'?® Within the meaning of the Euratom Compact, joint enterprises 
are undertakings—existing or to be established—of fundamental importance for the 
development of nuclear industry in the community (and not only in a Member State) 
in the establishment and management of which the organization, its Member States, 


129 See Biilck, Zur Systematik der Europdischen Wirtschajtsgemeinschaften, 3 BericHte pER Deutscu- 
EN GESELLSCHAFT FUR VOLKERRECHT 66, 102-06 and nn. 122, 123 thereat (1959). 

11 Euratom Treaty arts. 52(2b), 57-63. 

442 Id. arts. 52(2b), 60, 61. 

113 Tq. arts. 52(2b), 59(b). 

14 Euratom Supply Agency Statute, Nov. 6, 1958, [1958] AmTsBLaTT pER EuROpAISCHEN GEMEIN- 
SCHAFTEN 534. 


46 “Tt |. . seems necessary to limit the operations of the Agency to a minimum compatible with the 
provisions of the treaty, and to afford users and producers a large degree of freedom in their business 
operations.” Euratom CoMm’n TroisitMe Rapport Générat sur L’ActiviTé peE La CommuNauTE 64, 


para. 87 (1960). [Ed. transl.]. 

4° Euratom Treaty arts. 45-51. The first joint enterprise is to be built at Chooz, in the French 
Ardennes, and will be maintained by the Société Nucléaire Franco-Belge des Ardennes (S.E.N.A.). For 
a detailed report, see Councit Doc. No. R/963/60 (Oct. 7, 1960). The Decision establishing $.E.N.A. 
has been adopted, and its Statute—of April 27, 1961—approved by the Euratom Council on September 
9, 1961, [1961] JourNaL OrricieL pes ComMuNnauTEs 1173, 1175, which appeared after the completion 
of this paper. 
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or private capital may take part. They enjoy certain privileges as regards local tax 
laws and other levies and assessments. These special rules, like the rule that national 
legislation may be applied subsidiarily,"’ betray the influence of the Eurofima 
Convention and notably of the Mosel Convention.?"* 

The third group of entities of an operational character provided for in the 
Euratom Treaty are the institutions of research and higher learning which in the 
Treaty are referred to as the Joint Nuclear Research Center, the Central Bureau of 
Nuclear Measurements, and the Institution at University Level.® The Euratom 
Commission has begun to establish the two entities first named, which are endowed 
with far-reaching privileges and immunities,’*° but has not yet arrived at definitive 
results as regards the University project.’** 

In its nonregulatory activities, the European Nuclear Energy Agency (E.N.E.A.), 
the operational arm of the O.E.E.C. in the field of nucleonics, is comparable neither 
to C.E.R.N. nor to the operational entities provided for in the Euratom Treaty. To 
begin with, E.N.E.A. is not an international organization of its own, but only an 
organ, for a specific sphere of action, of the O.E.E.C., which latter alone has legal 
personality under international law and the law of the Member States.’*? Apart 
from its legislative achievements, particularly in the field of protection of the popula- 
tion at large and of workers in nuclear installations and related fields against nuclear 
radiation,’ the conclusion of a Convention on Third Party Liability in the 
Field of Nuclear Energy,’** the liberalization of trade in special nuclear material, 


nuclear facilities and equipment,’ and the first steps towards a supervision and 
emergency warning system in cases of increase in environmental radioactivity, its 
great success in the operational field’*™* is the establishment, under its aegis, of what 
are by now three joint undertakings: Eurochemic, and the reactor projects in Halden, 
Norway, and Winfrith, United Kingdom.'** 


127 Euratom Treaty art. 49. 
118 See supra, at 650-51. 


11° Euratom Treaty arts. 6-9. 
12 For technical indications regarding the research establishments at Ispra, Italy; Petten, Netherlands; 


and Karlsruhe, Germany, as well as the Central Bureau of Nuclear Measurements, see Euratom CoMM’N 
Troistéme Rapport GENERAL, op. cit. supra note 115, at 29. For the most recent developments, see id., 
QuatrizMe Rapport GENERAL 15-52 (1961). 

121 See Comité INTERIMAIRE POUR L'UNIVERSITE, Rapport Aux CoNsEILS DE LA Communauté Econ- 
oMIQUE EuropEENNE ET DE LA CoMMUNAUTE EuROPEENNE DE L’ENERGIE ATOMIQUE (1957), and i:d., 


Quatri=ME Rapport GENERAL 58 (1961). 
122 F.N.E.A. was established by Decision C(57)255 of the Council of the O.E.E.C. on Dec. 17, 1957, 


5 European YEARBOOK 273 (1957). 

1280 E.E.C. Council Decision C(59)109 (Final) of June 12, 1959 (on the Adoption of Radiation 
Protection Norms). 

1% Tuly 29, 1960. 

1880 E.E.C. Council Decision C(56)109 (Final) of July 19, 1956 (concerning Standstill Measures 
in respect of Intra-European Trade in the Field of Nuclear Energy, extended from time to time by 
Decisions of the O.E.E.C. Council). 

1258 Recommendation of the O.E.E.C. Council C(61)98 (Final) of July 7, 1961. 

12° For a particularized report, see Hahn, Europdische Kernenergie-Agentur, 1 SCHLOCHAUER 471 
(1960) (with bibliography); Wolff, Centro Internazionale di studi e Documentozione sulle Communita 


Europee, 1. Dirirro Dexi’ENercia NucLEARE 239, 244-53 (1961). 
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The Eurochemic, in Mol, Belgium, was the first joint undertaking of the 
O.E.E.C. in the field of nuclear energy. It was established by a treaty.’** The 
privileges and immunities enjoyed by Eurochemic, its tasks, and the fact that a 
special group of instructed Government representatives make decisions concerning 
certain important matters, raise some doubt as to whether Eurochemic has been 
correctly named a “joint stock company—société par actions”!*® as that notion is 
presently understood. Again, Eurochemic, like Eurofima and the institutions. 
modeled on its lines, is subject, in the first place, to a Convention providing for its 
establishment and a Statute annexed thereto, 1.e., conventional international law, 
and only subsidiarily to Belgian law. 

Though Eurochemic has been a success, both operationally and politically,’** 
it must not be overlooked that the E.N.E.A. has not used the same legal devices in 
the establishment of its more recent joint undertakings. Neither the Agreement of 
June 11, 1958, concerning the Halden (Norway) Boiling Water Reactor Project, nor 
the Agreement of March 23, 1959, concerning the High Temperature Gas Cooled 
Reactor Project at Winfrith, United Kingdom, create a corporate entity with 
legal personality, but are limited to the distribution of financial charges resulting 
from the arrangement, and to procedural and substantive details concerning research 
work pursuant to the Agreement. The reactors and the installations appertaining 
thereto remain the property of the national institutions which have assumed the 
obligation to build and to operate these common undertakings. It is evident that 
the two more recent project arrangements of the E.N.E.A. provide for a lesser degree 
of internationalization than Eurochemic which is truly an international corporation 
under European law.'*° 

Finally, one of the most recent international operational agencies in the field of 
nuclear energy is the Nordisk Institut for Teoretisk Atomifysik. Its structure is 
closely modeled on the lines of the C.E.R.N. Agreement of 1953. The Convention 
among the five Scandinavian states, Denmark, Finland, Iceland, Norway, and 
Sweden, establishing the Copenhagen Institute’*? is another product of the movement 
towards regional organizations in the fields of nucleonics.'** 


3. Economics and Finance 
There are numerous international operational agencies in the field of economics. 
and finance. One of the earliest and most successful institutions of this kind has 


87 Eurochemic Treaty, Dec. 20, 1957; 13 VERTRAGE DER BUNDESREPUBLIK 340 (1961). 

28 Eurochemic Statute art. 1. 

12° See BALKE, op. cit. supra note 69, at 8; WoLrcaNc CarTELLIERI, GRUNDSATZLICHE RECHTS- 
PROBLEME DES ATOMGESETZES 7 (1960) (Ver6ffentlichungen des Instituts fiir Energierecht an der Uni- 
versitat Bonn). 

**° The two agrecements are published in INTERNATIONAL Atomic ENERGY AGENCY, LEGAL SeRtEs No. 
1, MULTILATERAL AGREEMENTS 233, 249 (1959). 

**'Nordita (Nordisk Organisation for Teoretisk Atomfysik) is operated on a provisional basis, since 
the convention formally establishing the organization has still not been finally agreed upon. Letter from 
the Danish O.E.E.D. Delegation to the author, Sept. 1, 1961. See also, 15 Nuctear Puysics 390-98 
(1960) (Dutch). 

**?For an account on this trend, see 2 Georc Daum, VOLKERRECHT 778, 784 (1961). 
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been the Bank for International Settlements (B.I.S.) in Basle, incorporated in con- 
formity with an international convention’** and having legal personality as a com- 
pany limited by shares under Swiss law.’** Its share capital was initially distributed 
among European Central Banks, one American and one Japanese group, which 
latter, however, resold its shares to European Central Banks.’** Originally the 
B.1.S. was to serve as an instrument for winding up the reparations which Germany 
had to pay under the Treaty of Versailles and under the Young Plan. To this end, 
it was to replace political authorities which, until 1930 and under the Dawes Plan, 
had supervised the transfer and the distribution of the German reparation payments. 
At the same time, however, the Bank has more general tasks under its statute. 
Indeed, the latter have since become its main field of operation. 

The Bank is now the agent of the O.E.E.C. for the execution of the European 
Monetary Agreement.’** It also has important functions in the framework of the 
1953 Agreement on the Settlement of German External Debts,'*’ and is responsible 
for the management and servicing of the 1954 loan floated by the European Coal and 
Steel Community on the American market.’** The Bank for International Settle- 
ments continues to aid central banks in the field of international payments by 
facilitating and executing gold transfers among these national agencies. 

Hardly comparable with the BIS. is the International Bank for Reconstruction 
and Development (I.B.R.D.), established in the wake of the war’*® to secure long 
term capital for the devastated economies of the European and Asian belligerents, 
as well as investments in countries in the process of development. The I.B.R.D. 
is a world-wide organization, and its sixty-six members (at the end of 1960) had 
by that time subscribed to a capital of over nineteen billion dollars.’*° Subscriptions 
are not the only source of the Bank’s income. It has floated a considerable number 
of loans on the American and European markets which, after 1947 and even more so 
after the end of Marshall Plan aid, have been directed to non-European countries 
for basic investments, communications, agriculture, and forestry. In principle, it is 
the government of a member country which is the recipient of a loan from the bank. 
For other recipients, the government or the central bank concerned must guarantee 
to service the loan. 

To overcome the limitation that loans can only be given to governments or 
government guaranteed recipients, and the further restriction that such loans may 

88 Hague Convention, Jan. 20, 1930, 5 Hupson 307; Statutes attached to the Convention, 5 Hupson 
314 


*®* Constituent Charter, para.1; Statutes art. 1. 
285 Rocer AuBOIN, THE BANK FoR INTERNATIONAL SETTLEMENTS, 1930-1955, at 4 (Princeton Essays 
in International Finance No. 22, 1955). 

18° Furopean Monetary Agreement, Aug. 5, 1955, art. 20, as amended by Supplementary Protocol 
No. 3, Jan. 15, 1960, and O.E.E.C. Council Decision C(60)146 (Final), July 19, 1960. 

187 A oreement on German External Debts, Feb. 27, 1953, [1953] 4 U.S.T. & O.L.A. 443, T.LA.S. No. 
2792; 3 VERTRAGE DER BUNDESREPUBLIK 85 ef seq. (1956). 

188 See JEAN SALMON, Le ROLE DES ORGANISATIONS INTERNATIONALES EN MATIERE DE PRETS ET 
D'EMPRUNTS, PROBLEMES JURIDIQUES 287 (1957). 

*8°1 B.R.D. Articles of Agreement, Dec. 27, 1945, 2 VERTRAGE DER BUNDESREPUBLIK 313 (1956); 9 
Hwupson 889. 
*#° Press Release of I.B.R.D. European (Paris) Office, March 10, 1961, p. 1. 
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only be given at fixed interest rates, the I.B.R.D. in 1955 founded a subsidiary, the 
International Finance Corporation. That institution’? is to invest in private enter- 
prise without government guarantees and to undertake general financial operations 
of an ordinary commercial character, wherever possible in collaboration with private 
investors,'4* 

While the main activity of the economic institutions discussed so far™ 
tional in nature, the International Monetary Fund has also important regulatory 
powers.'** The operational part of the Fund’s activity consists in the rendering of 
financial assistance—standby credits'*°—in the case of balance of payments difficulties 
which in a number of cases have been used to stabilize the economies of member 
countries in conjunction with short-term credits from the European Payments 
Union,"* and now from the European Fund'** which is administered by the 
O.E.E.C. under the European Monetary Agreement.'** 

The latter, a regional agreement on financial cooperation among the eighteen 
members of the O.E.E.C., provides for two activities: (1) a multilateral system of 
settlements among these States which is operated by the Bank for International 
Settlements under the supervision of a Board of Management and the authority of 
the Council of the O.E.E.C.;'** (2) the granting of credits to contracting parties in 
order to aid them to withstand temporary over-all balance of payments difficulties 
that endanger economic relations between the O.E.E.C. Members.’*° Like the 
E.N.E.A.," the European Fund has no legal personality of its own; its assets are 


3 is opera- 


held in trust by the O.E.E.C. which alone has legal capacity.’ 


**1 International Finance Corporation, Articles of Agreement, April 11, 1955, 10 VERTRAGE DER 
BUNDESREPUBLIK 433 (1958). 

142 See I.F.C. FourtH Ann. Rep. (1959-60), and I.F.C. Press Release, Feb. 24, 1961. The latter 
contains a memorandum from the President of the I.F.C. of Feb. 10, 1961, on a proposal for amending 
article III of the I.F.C.’s Articles of Agreement, so as to enable it to invest in capital stock. On the law 
applicable to I.F.C., see infra, at 664. 

*8'To which institutions must be added, since Sept. 24, 1960, the International Development Associa- 
tion, another creation of the I.B.R.D. with worldwide membership. I.B.R.D. Press Release, supra note 
140, at 9. Under its Articles of Agreement of April 26, 1960, it is to “raise standards of living in the 
less-developed areas of the world included within the Association’s membership” (art. 1), and to use for 
that purpose techniques of intergovernmental financing designed to make that assistance bear less heavily 
on the balance of payments than do conventional loans. See Executive Directors ON THE ARTICLES OF 
AGREEMENT oF I.D.A. Rep. (Jan. 26, 1960). 

4* Articles of Agreement, Dec. 27, 1945, 2 VERTRAGE DER BUNDESREPUBLIK 227 (1956); 9 Hupson 
820. On the regulatory activities of the I.M.F., see the summary in 2 Georc DaHM, VOLKERRECHT 612- 
16 (1961) and I.M.F. Ann. Rep. 26-31 (1960). On the doctrinal implications of these activities, see 
Aufricht, The Fund Agreement and the Legal Theory of Money, 10 OsTERREICHISCHE ZEITSCHRIFT FUR 
OFFENTLICHES Recut 26 (1959). 

*45 Another transaction open to the Fund and its members is the purchase and repurchase technique 
available under article 5 of the I.M.F. Articles of Agreement. For commerits on this, see Mann, Money in 
Public International Law, 96 R.C. 1, 22-25 (1959, I). 

4 For a summary, see MaNacinc Boarp oF THE E.P.U., Finat Rep. 21 (1959). 

47 See Boarp OF MANAGEMENT OF THE E.M.A. Seconp ANN. Rep. 54-65 (1961). 

™® See note 136, supra. 

14° E M.A. arts. 8-16. 

18° 14. arts. 2-7. 

151 In this respect, the European Fund is also like the European Productivity Agency and the Office for 
Scientific and Technical Personnel. For a concise description of these operational branches of the O.E.E.C., 
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Still in the economic and financial field, the Treaty establishing the European 
Economic Community provides for three entitites of an operational character. The 
first is the European Social Fund, which is to contribute to the retraining and the 
resettlement of workers whose employment has to be changed as a consequence of 
structural changes ensuing from the operation of the Common Market."** According 
to article 199 of the Treaty, the income and expenditure of the fund forms part of 
the budget of the Community. 

The European Investment Bank,’ the second of the operational entities created 
by the E.E.C. Treaty, is to grant loans and guarantees on a non-profit basis to facili- 
tate the financing of projects for developing less developed regions, for modernizing 
or converting enterprises or creating new activities where these are required but 
cannot be financed entirely by Member States, and finally for projects which are 
of common interest to several Member States whose financial means are insufficient 
to cover the expenditure required. The Bank is an independent corporate entity 
with legal personality, necessarily limited to the internal law of the Member States.’ 
Its decisions are to be in line with normal banking procedures, and it is to borrow 
the funds necessary for its tasks in the international capital markets when its capital 
does not suffice.°* The third operational entity created by the E.E.C. Treaty is the 
Development Fund for the promotion and acceleration of economic growth in the 
overseas territories of Member States. It enjoys a wider degree of operational in- 
dependence than the Social Fund, but it is also administered by the Commission." 


4. Refugees, human rights, and cultural activities 

In a field which may be in rather general terms described as operational activities 
for the furtherance and protection of human rights, the United Nations has first 
established the International Refugee Organization for handling the special prob- 
lems created by the displacement of people during and after the war. Its successor 
since 1951, the United Nations Office for Refugees, administers a special refugee fund 
fed by voluntary contributions from member countries."* Special funds were also 


see BUNDESMINISTERIUM FUR WirtscHaFrtT, Der EvrodpiscHe WirTsCHAFTSRAT, HANDBUCH 1959, at 77-83 
(1959). 

152 To this effect, see Huet, L’Accord Monétaire Européen du 5 Aotit 1955, 1 A.F. 455, 461 (1955). 

188 F E.C. Treaty arts. 123-28. For comment, see WoHLFARTH, ET AL., Op. cit. supra note 52, at 375 et 
seq.; PotrricaL AND Economic PLanninc (PEP), EuropEAN ORGANIZATIONS 305 (1959). 

184 F E.C. Treaty arts. 129-30. 

155 International personality is all the more likely to accrue, as the Bank’s legal capacity has not been 
limited to any one legal order, and thus the development need not jump hurdles as in the case of the 
B.S. See infra, at 663. 

186 F E.C. Treaty art. 130 and the Protocol on the Statute of the European Investment Bank. On the 
law applicable to the transactions of the Bank, see infra, at 664 n.182. 

187 Implementing Convention relating to the Association with the Community of the Overseas Coun- 
tries and Territories art. 1. 

158 It is submitted that the Technical Assistance Board of the United Nations, established by the 1949 
‘General Assembly, Resolution 304 (IV), also belongs to the group of international services in the field 
of economics and finance. It pursues the activities which its name indicates and is financed out of 
voluntary contributions pledged by Governments to a special account established by the Secretary-General 
of the United Nations separate from the regular budgets of the United Nations and its specialized 


agencies. 
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created to meet the problems ensuing from hostilities in Palestine and Korea.’ 
These funds are administered by the United Nations Relief and Works Agency for 
Palestine Refugees in the Near East,’® and the United Nations Korean Recon- 
struction Agency,’ respectively. 

The United Nations Children’s Fund, another operational agency of the United 
Nations, is mainly financed by contributions from member nations, but also through 
the sale of commemorative cards and public collections."** The Agency subsidizes 
special programs for children, especially in the sphere of child health.’ 


VI 


INTERNATIONAL CONTROLS 

Few if any of the international institutions discussed here lack such powers of 
supervision and control as may be suitable for the enforcement of the substantive 
and procedural provisions of their constituent instruments.’ A classification of 
the various modes of supervision and control according to the degree of their 
effectiveness’® helps to discover several control schemes which reflect the gradual 
progress of this technique of international law enforcement. 

There is, of course, a supervision which consists in no more than the collection, 
scrutiny, and distribution of information by international offices. This system is 
current in the international administrative unions which have existed since the end of 
the last century.’ 

Almost on the same level are the supervisory functions of the regional and other 
subcommissions of the Economic and Social Council of the United Nations, though 
as a practical matter, these have a possibility of influencing public opinion by the 
publication of reports and factual data advocating certain policies to be followed 
by Member States in specific fields.’ 


18® Palestine: G.A. Res. of November 19, 1948, 212 (III), creating special fund; Korea: G.A. Res. 410 
A(V) of December 1, 1950, para. 8. 

°° Established by G.A. Res. 302 (IV) of December 8, 1949. 

**1 Established by G.A. Res. 410 A (V) of December 1, 1950. 

1°93 Established under U.N. G.A. Res. 57(1) of Dec. 11, 1946, and continued under Resolution 802 
(VIIl) which also changed the name from United Nations International Children’s Emergency Fund to 
the present designation. 

*°® The two funds of the Council of Europe are mentioned, infra at notes 179 and 180. Apart from 
the discussion of the Soviet technique in this field by Apa, op. cit. supra note 71, at 190-97, see also 
Driick, op. cit. supra note 57, at 49-52. On the Komatom Institute of the Soviet bloc States in Dubna 
near Moscow which has the same, or substantially similar tasks as C.E.R.N. but is said to have no 
international personality and almost no privileges and immunities, see Driicx, op. cit. supra note 57, at 
49-52. This book also contains a German translation of the Convention and the Statute of the Dubna 
Institute of Sept. 23, 1956, id. at 144-53. 

***On instances of international control by functional intergovernmental organizations, see Jessup & 
TAUBENFELD, Op. cit. supra note 18, at 11-134. 

**5 For such a classification and the reasons for it, see Hahn, Internationale Kontrollen, in 2 
ScHLOCHAUER 66 (1961). 

°° See Wehberg, Entwicklungsstufen der Internationalen Organisation, 52 FRIEDENSWARTE 193, 198 
(1954). 

*°T However, the U.N. Refugee Fund Executive Committee may give binding directives to the High 
Commissioner for Refugees. Article 68, General Survey, 2 Reperrory oF Practice or U.N. Orcans Supp. 
No. 1, at 121, 123 (1958). 
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Still higher on this scale of control schemes are those agencies which may employ 
any methods of supervision feasible, except controls on the spot.'** Where control 
on the spot is made, its legal basis is either an ad hoc agreement between the super- 
visory international agency and the territorial sovereign for a specific case, or it is 
set out in the treaty constituting a particular agency of control.’ 

These phenomena prove the existence of various means for observing facts of 
international legal relevance with a view to determining whether pertinent rules of 
international law are complied with. But in recent times, observation has fre- 
quently been coupled with procedures for the rectification of acts or omissions not in 
compliance with obligations under treaties or customary international law.’ Of 
course, most of these corrective measures can be directed only against States, and may 
be enforced against individuals solely by the territorial sovereign itself or with its 
authorization in each specific case. 

But even among the international—as distinguished from supranational—organi- 
zational treaties concluded between 1950 and 1960, there are instances where control 
is directed by virtue of such a treaty immediately against individuals, enterprises, 
and associations.’** Furthermore, although most agencies capable of giving financial 
support to States lack the power of on-the-spot control, practice has widely recog- 
nized their right to dispatch missions, and to appoint permanent control organs for 
no other purpose than to keep a close watch in the territory of the State or States 
concerned on the advisability of assistance before the granting of aid, on its use 
during the period of credit, and on accounts at the moment of repayment. 

The most remarkable progress of international control has been made in Europe 
in the treaties establishing the three Communities among the Six. It is impossible 
to give in a few lines even an approximate picture of the various methods employed 
to ensure a permanent administrative control, a judicial control which is comparable 
to judicial supervision of the executive and the legislative branches of government 
in the Member States of the supranational communities, and a political control 
through the European Parliament which, though only slowly emerging,'” is never- 
theless already a legal and political force.'"* Suffice it to say that differences in the 
methods of control provided for in the constitutions of the supranational communities 
and, e.g., in the E.F.T.A. Convention which was concluded after the establishment 
of the E.E.C. and the Euratom, indicate more than a divergence of techniques. This 
seems to signify that controls as incisive and far-reaching as those envisaged in the 
supranational treaties presuppose a political decision to integrate the Member 


268 As under the international commodity agreements. 

16° F.g., the Convention on Security Control of Dec. 20, 1957, concluded under the aegis of O.E.E.C./ 
E.N.E.A., 13 VERTRAGE DER BUNDESREPUBLIK 310 (1961). 

17 For a list of cases, see Kopelmanas, Le Contréle Internationale, 77 R.C. 58 132 et seq. (1950, II). 

17. See Convention, supra note 169. 

172 See Stein, The European Parliamentary Assembly: Techniques of Emerging Political Control, 13 
INTERNATIONAL ORGANIZATIONS 233 (1959). 

278 See ¢.g., E.E.C. Treaty art. 144 (resignation of Commission on motion of censure). 
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States and their populations—and not only with respect to specific, functionally 
defined matters. 


Vil 


Tue Law or INTERNATIONAL AND SUPRANATIONAL PusLic AUTHORITIES 

This paper has shown that the law of international and supranational public 
authorities is part of the law of international, intergovernmental institutions. The 
treaty basis and the obligation to serve the community of interests which the States 
concerned have acknowledged among themselves in establishing an international 
authority are features common to all international institutions, not only to these 
authorities. International administrations and executive and regulatory agencies are 
analyzed in a growing number of monographs on international institutions and 
organizations of which they are typical examples; and non-judicial international 
controls—long a forgotten subject—are now also discussed with increasing fre- 
quency.’** A brief summary of the main legal features of international public 
services may contribute to the doctrinal evaluation of that subject, which has, com- 
paratively speaking, been neglected up to now. 

The legal status of these operational agencies is dependent on their functions, 
as their legal personality under national or international law seems less determined 
by the constituent treaties than by the practice of the States and the agencies applying 
these treaties. For instance, the international personality of the Bank for Interna- 
175 But in practice, it exercises the 


tional Settlements is still disputed by writers. 
essential concomitants of international personality, although it has been refused that 
quality in the Convention providing for its establishment and its Charter despite a 
proposal to the contrary which was discussed at length during the travaux prépara- 


toires."® Today, the majority of writers and the treaty-making departments of a 


considerable number of governments see no harm in treating the Bank for Interna- 
tional Settlements as a contracting party to arrangements that are treaties.’ 

There may be cases where such an evolution is excluded because the operational 
agency is a branch of another institution which alone has legal standing under 
international and national law alike.’** Yet the example of the two special funds 
of the Council of Europe’”® shows that even in such a situation, circumstances may 


174 See supra, at 661-63, and notes 164-66, 170, 172 supra. 

178 For a survey of the authorities, see Hahn, Der Masstab der internationalen Aufsicht im Friedens- 
vilkerrecht, 10 J.1.R. 2, 8 n.33 (1961). 

176 Part Ill of the Message of the Swiss Federal Council to Swiss Federal Parliament “relatif a 
l’approbation de la Convention concernant la banque des réglements internationaux . . . ,” of Feb. 7, 1930. 

117 E.g., the Agreement of May 13, 1948, between the United States, France, the United Kingdom, and 
the B.LS., 140 U.N.T.S. No. 1888, at 187 (1952); Agreement of Jan. 9, 1953, between the B.I.S. and the 
Federal Republic of Germany, 3 VERTRAGE DER BuUNDESREPUBLIK 187 (1956). 

178 As is true in the case of the operational arms of the O.E.E.C. (European Fund, E.N.E.A., and 
O.S.T.P.), see supra, at 656, 659. 

27 Council of Europe Resettlement Fund, established by Resolution 56(9) of the Committee of 
Ministers of April 16, 1956; Cultural Fund of the Council of Europe, established by Resolution 58(13), 
June 16, 1958. 
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force the mother organization to admit the distinct legal personality of one sub- 
sidiary, but allow it to refuse the same to the other.’*° 

There are a great number of cases where the constituent instrument expressly 
confers the capacity to act under national or international law. But unless an inter- 
national public service is part of the organizational setup of a State or of one of its 
territorial or political subdivisions and meant to remain such an instrumentality with 
the resulting sovereign powers, its legal personality under national or international 
law need not be stipulated by a treaty to be a reality. That lesson may safely be 
drawn from the as yet rather brief history of international public services. 

As regards the privileges and immunities of these operational agencies, three 
groups of cases can be distinguished. First, there are organizations like the Interna- 
tional Atomic Energy Agency and the European Organization for Nuclear Research, 
which have by and large the privileges and immunities enjoyed by the United 
Nations and its Specialized Agencies and are subject to no other law than that of 
their constituent instrument, rules and regulations made thereunder by their organs, 
and such principles of conventional or customary international law as the constitutive 
instrument or internal legislative acts may declare applicable. There the sovereign 
character of the agencies’ activity has been deemed so predominant that submission 
to a national law was considered as inadvisable, though specific operational activities 
may be treated differently if the organs of the institutions see fit to do so.'*! 

The second group, represented, ¢.g., by the International Finance Corporation,'** 
still has no general attachment to any national law, although it may subject specific 
agreements to the internal law of a State, but no longer enjoys jurisdictional im- 
munity. Still, the I.F.C. is exempt from taxes and customs duties, and its archives, 
property, and assets are not subject to search and seizure of whatever kind. The 
intrinsic justification of the submission of the I.F.C. and like institutions to ordinary 
judicial processes lies in the need both to protect and to strengthen the confidence of 
individuals and enterprises in the trustworthiness of the entity. 

Finally, there are a number of operational agencies which are subject to a specific 
national law in the sense that lacunae in the organic instrument must be or may be™®* 
filled by the relevant rules of that national law. This feature, usually accom- 
panied by a number of legal advantages which place the entities concerned some- 
where between tax-privileged public utilities under internal law and an international 
organization without jurisdictional immunity, can be found especially in Europe, 
beginning with the Bank for International Settlement and more developed in 
Eurofima, Eurochemic, and the joint enterprises envisaged by the Euratom Treaty. 


18° Namely, to the Cultural Fund. On the development of the two cases, see Kiss, Les Fonds 
Spéciaux du Conseil de L’Europe, 5 A.F. 659 et seq. (1959). 

*82.On this point, see the divergent views expressed in Verdross, Die Sicherung von auslandischen 
Privatrechten aus Abkommen zur wirtschaftlichen Entwicklung mit Schiedsklauseln, 18 ZerrscHrirt FUR 
AUSLANDISCHES OFFENTLICHES RECHT UND VOLKERRECHT 635 (1959), and Mann, The Proper Law of 
Contracts Concluded by International Persons, 35 Brit. YB. Int’: L. 349-50 (1959). 

*®2 And probably most of the Special Funds of the United Nations, as well as the Development Fund 
and the European Investment Bank of the E.E.C. 

88 See Euratom Treaty art. 49, para. 4. 
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Depending on their place within the above classification, the organizational struc- 
ture of the international public services is either (1) an intergovernmental organiza- 
tion with a council of government representatives which may either delegate powers 
or a part thereof to a small deliberative and policy-making body,’ or retain them 
and supervise a Secretary General or Director with executive functions aided by the 
Secretariat;*™ or (2) a joint stock corporation or a limited liability company as it is 
known in its basic features in most national laws: a body representing the share- 
holders, and the management. However, there always intervenes, either as part of 
the corporate structure’®® or as a supervisory body, an institution which is political in 
nature and is to safeguard the non-technical interests of the participating governments 
in the venture. 

Although the source of financial resources is highly important, few authorities can 
rely for that purpose on tax-like assessments. Among these happy few are the High 
Authority of the E.C.S.C., which is financed from the coal and steel levy under the 
constituent treaty,’*’ and the agencies responsible for the dredging and maintenance 
of the St. Lawrence Seaway and the Mosel, which collect tolls. The others either 
have to rely on loans if they need income beyond their working capital, as is the case 
with several of the banking institutions, or they are financed through allocations in 
the budget of another international agency or agencies.’** Finally, the numerically 
most important group is dependent on annual budgets financed by payments of 
Member States. If the consequences ensuing from the latter situation may not 
always contribute to the operational independence of public international services, 
that element, like so many others, reflects appropriately the present stage of evolution 
of these agencies—midway between the political cooperation of States and the 
operation of international services solely in accordance with the technical require- 
ments of their users and of their functions. 


141 B.R.D., LF.M. 

weg Ee Re 

286 Furochemic. 

*87 But even the E.C.S.C. High Authority had to bolster its finances by loans. See SALMON, op. cit. 
supra note 138, at 287. 

*88 F.g., the European Social Fund 





INTERSTATE AUTHORITIES IN THE 
UNITED STATES 


Ricuarp H. Leacu* 


INTRODUCTION 
While the use of the authority device within individual states has burgeoned in 
recent years, there has been no significant increase in its use by two or more states 
jointly. Indeed, although interstate action has been used more and more frequently 
since World War II by groups of states to provide for joint attack on a wide variety 
of problems,’ few interstate authorities have been created. As of this writing, there 
are only six true interstate authorities in the United States: 


The Delaware River Joint Toll Bridge Commission 

The Delaware River Port Authority 

The Lake Champlain Bridge Commission 

The Maine-New Hampshire Interstate Bridge Authority 
The Port of New York Authority 

The Tennessee-Missouri Bridge Commission 


Except for the two port authorities, none of them amount to much. The Tennessee- 
Missouri Bridge Commission, for example, until it became inactive two years ago, 
operated a ferry across the Mississippi River at Tiptonville, Tennessee, and employed 
less than a dozen men for this purpose. The Lake Champlain Bridge Commission 
operates two highway bridges and is studying the possibility of erecting a third over 
Lake Champlain. It employs only about a dozen men in its operations, and in 
Fiscal Year 1959 received $181,155.10 in tolls, of which it expended $85,995.30.2 The 
Maine-New Hampshire Interstate Bridge Authority operates a motor and rail- 
road bridge over the Piscataqua River between Kittery, Maine, and Portsmouth, 
New Hampshire. It has around twenty full-time and ten part-time employees, and, 
in Fiscal Year 1960, it operated on a budget of $154,200.15. Its total receipts from tolls 
and rent during the same period were $574,017.44." The bonded indebtedness out- 
standing of the three authorities combined is only slightly over $2,000,000. 

The Delaware River Joint Toll Bridge Commission is a somewhat larger opera- 


* A.B. 1944, Colorado College; A.M. 1949, Ph.D. 1951, Princeton University. Associate Professor, 
Department of Political Science, Duke University. Author, [with Alpheus T. Mason] In Quest oF FRree- 
pom: AMERICAN Po.tricaL THoUGHT AND Practice (1959); [with Redding S. Sugg, Jr.] THe Apmin- 
ISTRATION OF INTERSTATE Compacts (1959); [with Robert H. Connery] THe Feperat GovERNMENT AND 
Merropouiran Areas (1960). Contributor to periodicals of articles chiefly in the field of American 
national and state government. 

See Ricnarp H. Leacn & Reppinc S. Succ, Jr., THe ADMINISTRATION oF INTERSTATE Compacts ch. 
1 (1959). See also Councit oF State GovERNMENTS, INTERSTATE Compacts 1783-1956 (1956). 

*Laxe CHAMPLAIN Bripce Comm’n Auprror’s Rep. 5 (1960). 

* Maine-New Hampsnire InTeRstaTeE Bripce AuTHoriry Aupirep ANN. Financiar Rep. Fisca YEAR 


EnpiNc JuNnE 30, 1960, at 4 (1960). 
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tion. It has jurisdiction over 110 miles of waterfront in the Delaware River valley, 
and maintains and operates five toll bridges and thirteen free bridges crossing the 
Delaware River. Its remaining outstanding indebtedness incurred in building the 
toll bridges amounted in 1958 to $21,918,000; and in the same year, its operating 
expenses for the five toll bridges were $859,599.62, which it paid out of receipts 
totalling $877,264. The toll bridges required the services of 146 full-time people in 
1958. The funds for the operation and maintenance of the free bridges are pro- 
vided by state appropriation, and fifty-three additional employees were required in 
1958 to staff them.> 

All of these agencies have a single purpose: the construction, maintenance, and 
operation of a single kind of public utility. By now their work has become rela- 
tively routine in nature, and they can only look forward to a quiet future since, 
barring amendment to the compacts which created them, they have fulfilled their 
mandates. The two port authorities are an entirely different matter. Both are multi- 
purpose, and they both can envisage an increasing scope of operations in the years 
ahead. 

The observation that four of the existing interstate authorities are small and 
limited in their function does not mean that these authorities do not meet a peculiar 
need and meet it well; or that they are not important to the party states. The evi- 
dent usefulness and ability of the interstate authorities is strikingly illustrated by the 
fact that no party state has exercised its option under any compacts to withdraw from 
an authority. But beyond their activities, there is little unusual or different about them 
that needs to be pointed out. A great deal more could, of course, be said about the 
two port authorities, but even their operations fall immediately into fairly familiar 
patterns. For basically, the authority device, when adapted for use by two or more 
states, is the same in operation as when used by a single state or on the municipal 
level. Since considerable attention is given elsewhere to the administrative principles 
and techniques of the public authority in general, and to the Port of New York 
Authority in particular, this paper will not be concerned with the details of interstate 
authority operation. Rather, it will attempt first to draw some conclusions from 
the experiences of the existing interstate authorities with regard to peculiar problems 
involved in their use; it will then examine a number of interstate agencies which 
are quasi-authority in nature and which, therefore, ought to be accorded some sort 
of recognition in discussion of interstate authorities; and finally, it will deal with 
the possibilities for and problems involved in the wider use of the interstate authority 
device in the United States. 

I 
SomE Prosiems Facep By INTERSTATE AUTHORITIES 

It is important to recall at the outset that by and large since its inception, the 

authority movement has been confined to municipal and intrastate authorities. 


“ Decaware River Joint Toit Brince Comm'n Ann. Rep. 6, 9 (1958). The 1959 and 1960 reports 
were not available as of April, 1961. 


* Ibid. 
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Because there are so few interstate authorities—and because they involve so few 
states°—very little attention has been paid to them by students in the field. The Port 
of New York Authority is the only exception. Thus, no separate set of rules which 
pertains to interstate authorities alone has been developed, nor have their operations 
and functions been subjected to comparative analysis. The several interstate 
authorities which have been established were each brought into being in response ' 
to a unique set of problems. Each was the product of circumstances, not of theory. 
Each has been a pioneer as far as its own development has been concerned. To be 
sure, all six have common characteristics, but it is too early to be dogmatic in 
describing on the basis of those characteristics the interstate public authority. They 
are still too new and still too much in the process of becoming to have jelled into a 
distinct category. 

Study of the material available* does, however, permit a number of conclusions 
about interstate agencies as a type. One is impressed, first of all, by the fact that 
the interstate authority has more often than not been ground reluctantly out of the 
necessities of the case rather than adopted easily and early in the search for solution 
to an interstate problem. Indeed, it appears that the common pattern has been for 
the authority device to be used as a sort of last resort. Perhaps the most frustrating 
aspect of the American system of government is the irrelevance of state lines to many 
of the problems arising in the areas which they cross. Action by one state to solve 
such problems can be rendered fruitless by inaction or different action by the other 
states concerned. Yet cooperation is often hindered by the rigidity of state consti- 
tutions and state laws as well as by conflicts along political and emotional lines. 
After attempts to solve problems single-handedly have been foiled time and again, 
the ad hoc solution of creating an authority has often been the only remaining 
alternative. Certainly the Port of New York Authority was born out of desperation 
over a seemingly hopeless impasse between New York and New Jersey over the 
increasingly complex problem of transportation in the port area. It was accepted 
finally as the only way remaining to settle the bitter wrangling and bickering that 
had marred the relations between the two states. Although not as much is known 
about the background of the other authorities, there seems to have been in most 
cases there, too, a record of frustration and conflict which was finally brought to an 
end by the establishment of the authority. 

Perhaps because of the accumulation of ill will which built up between states 
as they sought to solve common problems, once the authority device was finally 
agreed upon as the solution, it was adopted only after a great deal of study. The 


® New Jersey and Pennsylvania are the parties to the Delaware River Joint Toll Bridge Commission 
and the Delaware River Port Authority; New York and New Jersey, to the New York Port Authority; 
New York and Vermont, to the Lake Champlain Bridge Commission; and the states mentioned in the 


titles to the other two authorities. Altogether, only eight states are involved, and New York and New 


Jersey are involved in four of the six authorities. 

™See Port of New York Autuority, A SELECTED BiBLioGRAPHY 1921-1956 (1956). 

® With regard to the four smaller authorities, the student is confined, as far as published materials are 
concerned, pretty much to the annual reports of the authorities. These were amplified, however, by 
personal correspondence by the author with the executive officials of each authority. 
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states evidently wanted to be absolutely sure that what they were doing was right. 
At least the history of the six interstate authorities now operative in the United 
States reveals an impressively extensive preparation which preceded the establishment 
of each of them. Julius Henry Cohen, the father of the Port of New York Authority 
and its first general counsel, described the many steps involved in creating that 
authority in his autobiography;* and although not all of the steps which he lists 
have been taken in every case since then, by and large it would seem that the basic 
process used by Cohen and his fellow-builders has become the standard for authority 
establishment. Given a problem to be solved by the creation of an interstate 
authority, Cohen concluded: “There is but one way to go about [doing] it practi- 
cally, and that [is] to follow the experience in dealing with the problems of the 
Port of New York. First, create a Study Commission, appoint upon it men who 
would be expert in the various fields of knowledge involved; organize a staff of 
competent engineers . . . and select some lawyers to work on the complex legal 
problems in the situation; study the problem from all points of view” and base final 
action upon their recommendations.’® 

The process which Cohen here describes continues to be employed today. A 
recent example is in the case of the proposed Missouri-Kansas Development Agency 
for the Kansas City metropolitan area. The recommendation for the creation of 
that Agency to build and operate both bridges and tunnels and drainage, water 
supply, sewage, and garbage disposal facilities in the Kansas City area was the 
product of a fifteen-month study conducted along the “Cohen Process” by the 
Kansas City Metropolitan Area Planning Council.’’ The Interstate-Federal Com- 
pact Commission for the Delaware River Basin, which was just proposed in 1961, 
is the result of probably the most thorough study ever made of an American river 
basin. In 1955, the Governors of New York, Pennsylvania, New Jersey, and Dela- 
ware, and the Mayors of New York City and Philadelphia created the Delaware 
River Basin Advisory Committee to review the water problem in the Basin. With 
the help of a number of citizens in the area, the Committee established a Water 
Resources Foundation for the Delaware River Basin. Financed by a grant of $131,000 
from the Ford Foundation, the Water Research Foundation in turn asked the 
Maxwell Graduate School of Syracuse University to make a study of the govern- 
mental organization needed for water resources, planning, development, and opera- 
tion in the Basin. The completed study, entitled The Problem of Water Resources 
Administration,” was presented to the Foundation on September 1, 1959, and within 
a year, a concrete proposal for the creation of an authority was before Congress and 


the states.’* 


* Jutius H. Conen, THey Buitpep Betrer Tuan Tey Knew ch. 25, esp. 281-85 (1946). 


19 Td. at 332. 

™! American City, May 1957, p. 171. 

™ Revised and published under the title, Roscoz C. Martin, River Basin ADMINISTRATION AND THE 
Detaware (1960). 

*® The story is told in some detail in WaTer Resources FounDATION FoR THE DeLaware River Basin, 


SpeciaL BuLLETIN (1961). See also, infra, text at notes 36-39. 
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If the “Cohen Process” is still the basic way of establishing an authority, a 
number of auxiliaries have been developed since 1920. Enough interstate authorities 
have been created by now so that there is a considerable reservoir of experience upon 
which those seeking to develop a new authority may draw. By doing so, they may 
avoid some of the difficulties which plagued their predecessors. The Port of New 
York Authority has been particularly generous in offering help and counsel. Even 
more important, there now exists a body with expertise in the field of creating 
interstate agencies, the Council of State Governments. No discussion of interstate 
activities of any sort would be complete without mention of the Council. One of 
its functions is to assist the states in solving interstate problems, It offers help in 
conducting research, in drafting the interstate compacts on which authorities are 
based, and in advising interstate agencies once they are established. And the Com- 
missions on Interstate Cooperation, which are the Council’s arms in the several 
states, are available to help secure acceptance of the agency by state legislative and 
executive officials.* With all these services available today, there is no doubt that 
the way of the authority-builder is much easier than it used to be. 

Another conclusion which emerges from a study of the existing interstate 
authorities is that it is mecessary to base an authority on an interstate compact. 
In Julius Henry Cohen’s words: “It was clear that New York and New Jersey had 
to be brought into binding cooperation. Hence, there would have to be a compact 
between the two.”*® An authority is basically an operating agency. It thus neces- 
sarily will accumulate property for that purpose, and its revenues will probably be 
derived from bonds secured by that property. It was obvious to Cohen, as it must 
be to any student of interstate relations, that without a legal barrier to prevent it, 
“Someday perhaps a legislature might change the policy of a State and dispose 
of [its] interstate property... .”?® With a compact as its base, however, the authority 
would be protected from such an action. For although there is still no precise 
constitutional definition of the term, the consensus is that an interstate compact is a 
contract, and because of the quasi-sovereign nature of the parties to a compact, it is 
regarded as a more formal and weighty commitment than a contract involving 
private persons.’’ Indeed, the Supreme Court has held in the landmark case of 
West Virgina ex rel. Dyer v. Sims’® that the delegation by compact of power to an 
interstate agency amounts to an irrevocable commitment, at least where there is no 
specific state constitutional provision prohibiting such delegation. A state generally 
may not, the Court has declared, withdraw from a compact on the grounds that 
the delegation was, after all, contrary to her constitution, for she has entered into a 
contractual obligation not lightly to be broken. And the late Mr. Justice Jackson 
stated in his concurring opinion in the same case: “West Virginia, for internal 
affairs, is free to interpret her own Constitution as she will. But if the Compact 


14 See Zimmerman & Leach, The Commissions on Interstate Cooperation, 33 State Gov. 233 (1960). 
15 CoHEN, op. cit. supra note 9, at 290. (Emphasis added.) 

1° Ibid. 

17 Cf. Virginia v. Tennessee, 148 U.S. 503 (1893). 

1® 341 U.S. 22 (1950). 
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system is to have vitality and integrity, she may not (retroactively) raise an issue of 
ultra vires, decide it, and release herself from an interstate obligation.”’® As a result 
of this decision, interstate agencies may operate on a permanent basis, once they are 
established, and the Supreme Court can be expected to sustain the compacts creating 
them whenever they are attacked on the grounds of technical defects under the 
internal constitutional law of a member state which were not apparent at the time 
of the Congressional approval of the compact. Of course, a state may withdraw 
from the compact in accordance with the procedure set out therein, but for the 
duration of the compact, she cannot forsake the agency. 

Moreover, establishment through a compact assures easier and more effective 
administration, since one body will be created to serve as the compact’s administrative 
arm, rather than two or more separate commissions operating in each of the party 
States. 

For both these reasons, compacts have become a basic ingredient of the interstate 
authority recipe. This, however, has not proved to be an unmixed blessing. For the 
compact device involves difficulties of its own. Not only are compacts often hard 
to formulate, but they are also often difficult to get ratified. Congress, which must 
generally give its consent,’ has not been as hospitable towards compacts as might 
be expected,”* and often what sounds eminently reasonable to the negotiators of a 
compact may fail to impress a state legislature at all. And once in force, compacts 
are often hard to amend. Thus, although it was obvious to the Illinois legislature as 
early as 1953, when it approved authorizing legislation, that the Bi-State Develop- 
ment Compact needed to be amended in order to make the Bi-State Development 
Agency truly an effective instrument of government, the Missouri legislature was 
not convinced of the same necessity until 1959. In the intervening six years, the 
Agency operated with much less return to the states than it might have. Moreover, 
compacts are sometimes hard to enforce, existing as they do in a sort of no-man’s 
land between the regular administrative agencies of the party states. Except in 
extremis, judicial enforcement has little to recommend it. 

It is true that these disadvantages of compacts are present for whatever purpose 
the compacts are used. But they are particularly important in the case of authorities 
because of the operational nature of their “compactual” mandates. The need for 
amendment, for example, of a compact creating a recommendatory or study agency 
may not be as confining as the same need in the case of a compact creating an 
operating authority. In the latter case, for full effectiveness, the limitations imposed 
on the actions of the authority must necessarily be overcome. The history of the 
interstate authorities in the United States reveals enough examples of the necessity of 
changing compacts as new situations or conditions not covered in the original 
compact have arisen, to indicate that the problem is a real one. The jurisdiction, 


2° Id. at 35. 

#0“. . no State shall, without the consent of Congress . . . enter into any agreement or compact with 
another State... .” U.S. Const. art. 1, § 10. 

** See Leach, The Status of Interstate Compacts Today, 32 State Gov. 134 (1959). See also Leach, 
The Federal Government and Interstate Compacts, 29 ForpHaM L. Rev. 421 (1961). 
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duties, and powers of the Delaware River Joint Toll Bridge Commission, which 
was established by compact in 1934, have several times had to be enlarged since 
then in order to keep the Commission fully effective. Similarly, several years of 
trying to work under the original compact creating the Bi-State Development 
Agency convinced both the Agency staff and finally the legislatures of the two party 
states that a number of modifications in the compact were necessary if the Agency 
was to carry out its functions properly. The compact creating the Lake Champlain 
Bridge Commission, adopted in 1927, has been amended five times, most recently 
in 1958. Other examples could be cited. The moral of the story probably is that 
special care is necessary in drawing up authority compacts; and that they should be 
examined from time to time for assurance that their terms still enable the authority 
to function efficiently. 

Perhaps the biggest problem facing interstate authorities, once the compact 
has been drawn and ratified and they have become operative, is the problem of 
identifying themselves and relating their work to the rest of the governmental 
machinery in the party states. Indeed, Cohen might well have added one further 
step to his procedure to develop an interstate authority—the need to seek political 
and administrative, to say nothing of public, acceptance of the device. Too often, 
an authority, once established, has been left unrelated to the activities of regular 
state departments and agencies. Only a few states have done anything to tie their 
interstate agencies formally to their regular administrative organization. In 
Missouri, the Bi-State Development Agency and the Tennessee-Missouri Bridge 
Commission have been brought under the state Department of Business and Ad- 
ministration. But that is about as far as the movement has gone. And even in 
Missouri, it must be said, the connection thus provided evidently did not succeed in 
bringing those agencies into a very close relationship with the rest of the state 
government. At least, the Governor’s Office was unaware in the spring of 1961 
either that the offices of the Bi-State Development Agency in St. Louis had been 
moved several months before, or that the Agency had acquired a new Executive 
Director. Most of the states have simply ignored their interstate agencies altogether. 

As a result of their unclear, in-between sort of status in the state administrative 
setup, interstate authorities operate with considerable freedom. Perhaps because the 
authorities do not ordinarily make demands upon the state treasuries and because 
they confine their activities to specialized fields of endeavor, the states have not sought 
to impose strict controls on them. All compacts become part of the law of each 
party state upon ratification, and all compact agencies thus automatically become 
agencies of each state. Because they do, devices for control, supervision, and di- 
rection which may be brought to bear upon intrastate agencies may also be brought 
to bear on interstate authorities, except where the compact provides otherwise. The 
compacts creating authorities are full of additional provisions designed to enable 
the states to restrain them in action—reporting provisions, the requirement that the 
authority’s books be made available for inspection or audit by authorized repre- 
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sentatives of the state or by private auditing firms, a veto power over the authority’s 
actions vested in the governor, provisions for removal of officers found guilty of 
malfeasance in office, the requirement of legislative approval of comprehensive and 
supplemental plans, and still others. Despite the availability of this arsenal of 
possible controls, however, the states by and large leave the authorities they have 
created alone. 

To some extent, of course, this freedom is desirable. Indeed, part of the 
justification for creating an authority in preference to some other governmental 
device is to gain just such freedom. But that very freedom necessitates care on the 
part of each authority to relate itself to the people and to the officials of the party 
states in order to allay fears that the authority is inimical to the democratic process. 
Even at the outset, this problem was recognized. Julius Henry Cohen, in talking 
about the early days of the Port of New York Authority, remarked that it was. 
generally felt when that agency was first created that the word “authority” must 
have been chosen with malice aforethought, that it “must mean a supergovernment! 
We became a sort of Halloween spectre to the municipal officials of all the cities 
within the [Port] District . . . ready to capture all the little children, push them 
into our oven and make gingerbread out of them.”** In an attempt to dispel 


this belief, the Port Authority early developed an extensive public relations program. 
Much of its later success can be attributed to the work of Mrs. Belle Moskowitz, its 
first public relations counsellor.” 

The experience of the Port Authority has been repeated with each of the other 


interstate authorities. Unrelated to the rest of the state machinery, they have had to: 
make themselves known to the public as a whole, and to develop for themselves. 
whatever relations with the party governments seemed necessary or practical. 
Through brochures, by making their staff available for speeches and public appear- 
ances, and by taking the initiative in developing personal ties with legislators and 
executive officials in the states, the authorities have gradually become known and. 
have been accorded some degree of recognition as public agencies both in and out 
of government circles. These public relations programs have been more successful in 
bringing about closer contact with and awareness of the interstate authorities in the 
executive than in the legislative branches of the states, where size and turnover make 
the problem of education much more difficult. In no state, however, even in the 
executive branch, has a single official or department been specifically charged with 
maintaining liaison with the interstate authorities to which that state is party, despite 
the fact that in law every authority is a state instrumentality of each of the party 
states, and that it is a basic principle of public administration that some line of 
control should link all the units of a single administrative system. Although 
numerous contacts have been established, this has been achieved through the action 
of the authority rather than by the efforts of the states. Not only are these contacts 


*? CoHEN, op. cit. supra note 9, at 291. 
*8 Id. at 248-49. 
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thus unilateral, but they are also haphazard, depending upon individual empathy for 
the most part. 

It is hard to assay the effect on the authorities of existence in an administrative 
limbo, and of having to blow their own horns for attention. There is no doubt that 
some of the resources of the authorities which might otherwise be devoted to pro- 
gram activities are diverted to public relations instead. There is always the danger 
that in such a unilateral arrangement, abuse will grow and develop. It is re- 
assuring to note, however, that in the one instance where abuses did develop—in 
the case of the Delaware River Joint Toll Bridge Commissioners who appropriated 
Commission funds to their own uses—the matter was handled quickly and efficiently 
by the governors and courts of the party states.** At the least, the ambiguous position 
of interstate authorities in the administrative setup creates a continuing problem in 
the effective accomplishment of their program goals. At the same time, it presents 
a challenge to students of public administration and to the officers of states party to 
an interstate authority, a challenge which should soon be both accepted and reduced 
to size. 


II 


INTERSTATE QuasiI-AUTHORITIES 

The true authority, Austin J. Tobin insists,”> is self supporting, and Mr. Tobin’s 
rule is generally accepted as correct, and has been followed in part one. But total self- 
support is perhaps too much to require of an authority. Even the Port of New 
York Authority launched its program with appropriations from the states (which 
it later paid back in full); and the Lake Champlain Bridge Commission not only 
was advanced $200,000 by its parent states at the outset, but later received a PWA 
grant of $343,130.63 in addition.2* There are undoubtedly many interstate problems 
for the solution of which a self-supporting authority operation is the obvious answer. 
It is equally likely, however—and indeed often the case—that states may want 
to join in attacking a problem but wish to refrain from creating a financially in- 
dependent unit of government as their instrument. To define the public authority 
too rigidly serves to make its several advantages less than freely available to the 
states. It would seem preferable to adopt a more comprehensive definition en- 
compassing agencies financed in a variety of ways. 

If this broader definition be used, there are a number of interstate agencies which 
while they do not meet the self-support test, nevertheless are to some degree in- 
dependent in terms of support; and which meet the other generally accepted quali- 
fications for an authority in that they are “set up outside the regular framework of 
... government ... freed from the procedures and restrictions of routine govern- 
ment operations and [managed according to] the best techniques of private 
management... .”*" Because these agencies perform important governmental func- 


**Deraware River Joint Tort Bripce Comm’n ANN. Rep. 11 (1958). 

5 Austin J. Tosin, AUTHORITIES as A GOVERNMENTAL TECHNIQUE 15 (1953). 
*® Lake CHAMPLAIN Bripce Comm’n AupiTor’s Rep. 2 (1960). 

*7 TosIN, op. cit. supra note 25, at 15. 
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tions and because they are at least of a quasi-authority character, they must be in- 
cluded in a discussion of interstate authorities. 

The Waterfront Commission of New York Harbor, for example, is supported 
by the assessments which it makes on employers of persons licensed and registered 
under the terms of the compact. Although it operates thirteen employment informa- 
tion centers in the New York waterfront area, it is not a business enterprise 
in the sense that it operates a public work or facility. Rather, it performs what is 
basically a police function for the party states. It does so independently of regular 
political controls, with its own personnel and procedures, and at no cost to the state 
treasuries. Only because it does operate in this way—only because it is, in other 
words, essentially an authority—has it been able to cope successfully with the problem 
of crime on the New York waterfront. For the Commission, since it began to 
operate in 1953, has succeeded where every one else had failed for half a century. 
The dramatic reduction of theft and violence on the docks, the abolition of the 
notorious “shape-up,” the elimination of extortion by “public loading”—all these 
have come about as a result of the Commission’s efforts. It is generally credited 
with making an outstanding contribution to the welfare of the citizens not only of 
New York and New Jersey, but to that of everyone who uses the New York docks.* 

Similarly, the Breaks Interstate Park Commission of Virginia and Kentucky 
and the Palisades Interstate Park Commission of New York and New Jersey, both 
financed chiefly through legislative appropriations and gifts, would not be classifiable 
as authorities under a narrow definition of that term. But if judged by their opera- 
tions, they are both authorities. 

Although the compact creating the Breaks Interstate Park Commission provides 
that the cost of developing the park may be defrayed by the issuance of revenue 
bonds, the states have not chosen to use that power. Instead, much of the land 
under development was donated to the Commission, and its day to day work is 
wholly paid for on a fifty-fifty basis by appropriations from the legislatures of the 
two states. But the Park Commissioners have full control of all aspects of park 
development and operation, and political strife has been avoided completely to 
date.”” As of 1961, a park of 1,625 acres had been developed, and plans were in the 
making for the addition of another 2,375 acres. The area in which the park is 
located is one rich in legend and colorful pioneer history. When it is completed, 
it will provide a variety of recreational facilities for the residents of the entire 
southwestern corner of Virginia and of Eastern Kentucky. 

Unlike the Breaks Commission, the Palisades Interstate Park Commission has no 
independent borrowing power of its own. It receives its income from a combina- 
tion of sources: appropriations, gifts, income from its facilities, the proceeds of bond 
issues floated by the party states, and voluntary state services. The Commission is 
free, however, to plan, develop, maintain, govern, and manage the Park as it sees 
fit; freed from the restrictions imposed by either state on its own state agencies; and 


** Leach & Succ, op. cit. supra note 1, at 187-195. 
*° The Breaks Interstate Park, The Commonwealth, Oct. 1957, p. 17. 
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entirely beyond the machinations of local politics. It now operates what is un- 
doubtedly one of the finest park systems in the United States, comprising some 
53,000 acres along the Palisades of the Hudson, and providing recreational outlets for 
the millions of people in the New York metropolitan area.*° 

In addition to the agencies which we have designated quasi-authorities because of 
the ways by which they are financed, there are other interstate agencies which are 
authorities in name but are quasi-authorities in fact because of the kind of functions 
they actually perform. Students of the authority agree generally that the device is 
to be used “for the management of public enterprise,” which, defined specifically, 
includes ports, bridges, tunnels, toll roads, terminals, markets, airports, housing 
projects, and public utilities.** However, at least two important interstate agencies, 
while endowed by their compacts with operating powers and thus technically quali- 
fied as authorities, have in practice made little or no use of those powers. In terms of 
function, they would thus be described as study and recommendatory agencies.** 
These two agencies are the Bi-State Development Agency and the Southern Regional 
Education Board. 

The Bi-State Development Agency was created by compact between Illinois and 
Missouri in 1949 to provide “cooperation in the future planning and development 
of the St. Louis metropolitan area.”** Although it was authorized by the compact 
to own and operate bridges, tunnels, airports, wharves, docks and harbors, ware- 
houses and other storage facilities, grain elevators, sewage disposal plants, and pas- 
senger transportation and terminal facilities, it has so far emphasized in its work the 
planning and recommendatory function. Its Mississippi River Pollution Survey, its 
Highway and Expressway Survey, and its St. Louis County Sewer Survey are all 
masterpieces of their kind. All of them were financed by grants to the Agency, and 
the Agency confined its role to facilitating action on the recommendations embodied 
in the various surveys by local and state governmental units. Indeed, the Agency 
has purposely kept itself small, and has adopted the policy of using outside con- 
sultants and acting through contracts with other organizations rather than of de- 
veloping an operational staff of its own.** Even when it set out to develop a 
4,200,000 bushel grain elevator adjacent to its wharf, it did so by contract with 
the Illinois Grain Corporation rather than on its own. So far the only facility 
built for the Agency’s own operation—financed by revenue bonds—has been the 
Granite City Wharf, the construction of which cost $1,500,000. Although the Agency 
enjoys the power to borrow money, it has so far preferred to operate without using 
this power. There is a possibility that the Agency might take over the mass transit 


*°For a description both of the Park and its operation facilities, see Patisapes INTERSTATE PARK 
Comm'N, 60 YEARS oF ParK CoopERATION (1960). 

** See, e.g., address by Austin J. Tobin, The Public Authority—An Aid to Economic Development, 
delivered to the Economic Development Institute, Washington, D.C., May 15, 1956, New York Port 
Authority Release, p. 1. 

*? See LeacH & Succ, op. cit. supra note 1, at 18-20. 

** Tue Bi-Sratre DeveLtopmMeNt AcENCcyY, Missouri-ILLinois MeTropoiitan District 1 (1960). 

** Letter from Col. R. E. Smyser, Jr., Exec. Dir., Bi-State Development Agency, to Richard H. Leach, 


April 3, 1961. 
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lines in the St. Louis area. If it should, of course, it would acquire a major op- 
erating function. The Board of Commissioners of the Agency, however, has not yet 
decided on the matter. Even with its recently added operational activities, the major 
contribution of the Agency to the St. Louis area will probably remain for some time 
the vigorous leadership it has given to area-wide planning. 

The compact establishing the Southern Regional Education Board, now sub- 
scribed to by sixteen southern states, speaks of “the establishment, acquisition, 
operation and maintenance of regional educational schools and institutions for the 
benefit of the respective states.”"*° The framers of the compact, in fact, were confident 
that this would be the primary function of the Board. However, the Board itself at 
its first meeting adopted by-laws which emphasized working with existing, accredited 
colleges and universities in the region, thus obviating the necessity of creating and 
operating new regional institutions. And it has not deviated from that policy since. 
Thus the Board is not an authority, not because it cannot serve as an operating agency 
engaged in a “public enterprise,” but because it has chosen to work in the planning 
and research areas and leave the actual operation of educational institutions in the 
hands of existing colleges and universities in the southern region. 

The most recent interstate agency may also not turn out to be an authority. 
The Delaware River Basin Commission is charged in general with the management 
and control of the water and related natural resources of the 12,750 square mile 
Delaware River Basin. Specifically, it is to “develop and effectuate plans, policies 
and projects relating to the water resources of the basin. It shall adopt and 
promote uniform and coordinated policies for water conservation, control, use and 
management in the basin. It shall encourage the planning, development and 
financing of water resources projects according to such plans and policies.”** As 
the compact reads, the Commission’s chief concern will be with developing a com- 
prehensive plan for basin development, and with providing common direction to the 
“operations of the 19 Federal agencies and approximately 60 State agencies which 
are concerned to some degree with the water resources of the basin. . . .“°7 The 
Commission’s activities would be financed by appropriations, grants, and loans; 
indeed, the longest section of the compact deals with capital financing.** It is thus 
possible that the Commission’s activities may extend into the operating field. 
Several specific provisions in a number of articles grant the Commission power to 
construct and operate facilities. For example, article 4, which deals with water 
supply, says in part: “The commission shall have power to develop, implement and 
effectuate plans and projects for the use of the waters of the basin.... To this end, 
without limitation thereto,” it may provide for, construct, acquire, operate and 


maintain dams, reservoirs and other facilities. . . .” And article 5, dealing with 


*® SouUTHERN REGIONAL EpucaTion Compact art. I. 

** INTERSTATE-FepEeRAL Compact, Decaware River Basin art. 3, § 1, 75 Stat. 688, 692 (Sept. 27, 
1961). 

*7 108 Conc. Rec. 1768 (daily ed. Feb. 1, 1961). 

*° INTERSTATE-FEDERAL CoMPACT, op. cit. supra note 36, art. 12, 75 Stat. 688, 702-05 (Sept. 27, 1961). 

9 Id. art. 4, 75 Stat. 688, 695-96 (Sept. 27, 1961). (Emphasis added.) 
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pollution control, repeats almost the same phraseology, as does article 8, dealing 
with recreation. The latter article declares that “the commission shall provide 
for the development of water related public sports and recreational facilities. 
The Commission on its own account or in cooperation with a signatory party... 
may provide for the construction, maintenance, and administration of such facili- 


” 


er 

Only time will tell what the proposed Commission will in fact become. It seems 
likely, however, that it will follow at first at least the pattern established by the Bi- 
State Development Agency and the Southern Regional Education Board, and 
emphasize its planning and coordination functions rather than the operational 
function. The development of the comprehensive plan will obviously be the first 
task which the Commission will undertake. 

Such interstate agencies are thus hybrids—they are authorities and they are not. 
And the same moral should be drawn here as with regard to variations in financing: 
it is good that this is so. For surely, for its full effectiveness, the authority device 
should be kept flexible in operation and adaptable in purpose. The proper course of 
action would seem to be the creation of interstate agencies under compactual man- 
dates which do not obligate them to embark at once upon a specific enterprise or 
enterprises, but which nevertheless enable them to do so if needs be. Established in 
this way, such agencies can be of greater value to the party states than authorities 
narrowly restricted from the outset to a specific kind of operation, because only the 
former can grow and change in response to changing needs. 


Ill 


INTERSTATE AUTHORITIES: FUTURE PRosPECTs 


There are good reasons to believe that the interstate authority has a very bright 
future. Indeed, it appears that the peculiar concatenation of circumstances which 
justifies the establishment of interstate authorities is arising ever more frequently, and 
that an increase in their number can be expected in the years ahead. It is in fact 
quite possible that the interstate authority will become the most common type of 
interstate body in the United States. 

For by and large, the conditions which have brought about the creation of the 
most important interstate authorities to date are the product of increased urbaniza- 
tion—the result, in short, of the growth of metropolitan areas in this country. It is 
not mere coincidence that the first interstate authority to be created in the United 
States was the Port of New York Authority, or that the Port of London Au- 
thority was its predecessor. Both were brought into being in order to solve 
problems arising in rapidly growing urban areas. The same is true of the Bi-State 
Development Agency and the proposed Delaware River Basin Commission. To- 
day, the steadily and rapidly growing concentration of two-thirds of the nation’s 
population into 192 metropolitan areas is perhaps the most dramatic event on the 
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American scene, and unless all the prognostications about future population growth 
in the United States are wrong, the future holds only a continuation of the process. 
Metropolitanization brings in its wake a host of administrative problems related 
to the services performed for urban residents by state and local governments. Luther 
Gulick recently described the compound of problems resulting from the new metro- 
politan way of living as a problem in discontent:*° 
People are not satisfied with their homes and housing, with their trip to and from work, 
and with the aggravations, costs and delays of traffic and parking. They are distraught 
by the lack of schools and recreational facilities for their children and themselves, and they 
are concerned by . . . neighborhood conditions, youthful delinquency and crime. People 
find shopping difficult and more regimented, and the ever more needed services hard to 
get and expensive. They struggle with water shortages, with bad drainage, and sewer 
conditions, with dirt and noise which they don’t like. They find the city centers ‘old style,’ 
inconvenient, dismal and repulsive and the old buses, streetcars, trains and other methods 
of mass movement uncomfortable and slow. ... And when people move to the suburbs 
and take work in a new suburban factory, store or other enterprise, they find that many 
of the evils they sought to escape move in right after them, with mounting taxes to plague 
them there too. 


Obviously, population shifts on such a vast scale make unprecedented demands on 
the resources of governmental units in urban areas. Unfortunately, this comes at 
a time when governments in metropolitan centers are still trying to solve the 
problems of their earlier growth. Already, millions of urban residents live in sub- 
standard housing; their children are packed into old-fashioned schools; they drive 
on narrow and crowded streets; and they are served by inadequate mass transporta- 
tion, water and sewage facilities. In the face of these combined demands—to elim- 
inate the evils of the past and to prevent their future occurrence—there is hardly a city 
in the nation that has the economic resources to launch a successful attack on metro- 
politan problems by itself. 

Hard-pressed urban communities can, of course, turn to the states for help; and 
there are a number of things which states can do to alleviate urban problems.*? But 
their financial resources are limited, too. The tax advantage lies ever more with the 
federal government. This has meant for the states a contracting area of potential 
tax sources with which to meet an expanding number of demands. In fact, the tax 
situation alone raises considerable doubt whether a state, acting alone, could 
sufficiently help its urban areas solve their problems. 

Faced thus with a metropolitan situation increasingly demanding attention, and in- 
adequate resources with which to meet it, the states may well turn to joint action as 
a way out. They may, in other words, seek to develop the interstate authority as at 
least a partial answer to the problem of financing necessary metropolitan programs. 
For even a cursory study of the nation’s metropolitan areas reveals that many of these, 


“° Lurner Gutick, Problems of United States Economic Development, in ProsLems oF Untrep STATES 


Economic DEVELOPMENT I, 2 (1958). 
“* Ropert H. Connery & RicHarp H. Leacn, THE FeperAL GovERNMENT AND METROPOLITAN AREAS 


130-31, 194-95, 199, 223 (1960). 
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among them some of the most important urban centers, are not within the jurisdiction 
of any one state. Some fifty key metropolitan areas either extend across state boundary 
lines or border very closely thereon. The St. Louis, Kansas City, Youngstown, 
Huntington-Ashland, Cincinnati, and New York areas are but a few scattered 
examples. Even in 1950, one out of every four Americans lived in an interstate area, 
and the proportion is still higher today. Speculating on the implications of these 
facts, Daniel R. Grant concluded that “with the bulk of our population increase 
presently taking place in the suburban fringes of metropolitan areas, there may well 
be more people living in interstate metropolitan areas than in intrastate cities of all 
sizes within the next generation or two.”*” If Professor Grant’s conclusion is 
correct—and all the evidence points that way—the authority device will no doubt 
become increasingly attractive to states plagued with metropolitan problems. 

It is not difficult to suggest problem areas for authorities. Almost every rapidly 
urbanizing center suffers to some degree from a lack of sufficient water. Increased 
urbanization brings with it problems of water pollution and sewage and waste 
disposal on such a vast scale that the House Committee on Public Works estimated 
that municipal pollution abatement fund requirements between 1955 and 1965 alone 
would total $5.33 billion.** Air pollution, although a relatively new phenomenon, 
has already reached alarming proportions in many urban areas. Most metropolitan 
areas suffer from the inability of old mass transit systems to handle present traffic, to 
say nothing of meeting future transportation requirements. Parking and highway 
problems offer further challenges. In solving one or all of these problems, the 
use of an authority—of the planning and recommendatory or the operating type, or, 
as suggested above, combining both functions—presents interesting possibilities. In- 
deed, in a recent discussion of financing urban public works, Mabel Walker declared 
that “the case for an interstate . . . agency is stronger than [the case] for an agency 
that carries on all its activities within one state.”"** As an answer to financing 
many of the services needed in metropolitan areas now and in the future, the 
authority seems to have a great deal to recommend it. 

The authority solution, however, must not be regarded as a panacea for inter- 
state problems. Too frequent recourse to the single purpose authority succeeds only 
in fragmenting functions which by their very nature ought to be integrated on an 
area-wide basis. Even multiple purpose authorities are subject to the same malady. 
Thus the Port of New York Autho: cy does not deal with all aspects of transpor- 
tation in the New York metropolitan area. It is not concerned, for example, with 
railroad transportation or with traffic in New York City, both vital parts of the over- 
all transportation problem in the area. Moreover, there is little doubt that the special 
district, of which the interstate authority is but one type, further weakens and 


*2 Grant, The Government of Interstate Metropolitan Areas, 8 West. Por. Q. 90 (1955). The entire 
article is well worth reading in this connection. 

*® House Comm. on Public Works, Extending and Strengthening the Water Pollution Control Act, 
H.R. Rep. No. 2190, 84th Cong., 2d Sess. 3 (1956). 

“* Walker, The Authority Device for Planning Public Works, Tax Policy, Dec. 1958, p. 4. 











INTERSTATE AUTHORITIES IN THE UNITED STATES 681 


subdivides citizen interest in government, which is already so low on the state and 
local level as to cause concern to those interested in the continued vitality of the 
democratic system.** Finally, an authority should of course not be used to displace 
effectively functioning state or local agencies. It is designed primarily to enable 
states to meet problems of planning, coordination, and financing, and it should be 
used accordingly.*® 

One objection to the use of the authority device can easily be disposed of. That 
is the charge that authorities act irresponsibly and are particularly subject to abuse, 
being offshore from the terra firma of ordinary political controls.** There is very 
little on the record to justify such misgivings. On the contrary, the performance 
record at least of the existing interstate authorities is such that it demands respect 
for their efficiency and responsiveness to the needs of the areas which they serve.** 
Only one authority—the Delaware River Joint Toll Bridge Commission—has ever 
shown any signs of irresponsible action, and that authority took steps to clean its 
own house. An authority, interstate or local, like any governmental agency, will 
reflect in its operations the caliber of its leaders. One but needs to glance at the 
names of the members of the Port of New York Authority, of the Delaware River 
Port Authority, or of any of the other interstate authorities, to know that the 
agency’s business is in good hands. Indeed, study of the operations and programs 
of the several authorities discussed herein yields the conclusion that there are few 
governmental agencies in the United States which are better administered—i.c., 
administered from the point of view of the public interest. That is to say a great 
deal. 

Regarded properly, the authority device should be an alternative available to 
the states when they seek freedom to develop joint solutions to common problems 
outside the regular framework of state government. The possibility of that 
alternative exists because the federal system is flexible enough to accommodate 

_options other than action by individual states or by the federal government. Thus 
far, the interstate authority alternative has not been widely used. The efficiency 
with which the few existing interstate authorities are now meeting their assigned 
responsibilities, and the increasing number of interstate problems which demand 
cooperative action for their solution both seem to suggest, however, that far greater 
use may be made of the device in the years ahead. If this should turn out to be the 
case, all the evidence presently available leads to the conclusion that the future 
will see the interstate authority come to occupy an important place in the pattern 
of American government. 


“° See Downgrading the Authorities, American City, Nov. 1956, p. 5. 

*° See Gerwig, Public Authorities: Legislative Panacea, 5 J. Pus. L. 391 (1956). 

‘This argument is forcefully put in Cameron, Whose Authority?, Atlantic Monthly, Aug. 1959, 
p. 38. 

“* See Leach, Interstate Agencies and Effective Administration, 34 State Gov. 199 (1961). 





CONGRESS, COMPACTS, AND INTERSTATE 
AUTHORITIES 


EMANUEL CELLER* 


I 


INTRODUCTION 
Accommodation is the indispensable lubricant of a federal republic. Upon the 
ability of men of good will to accommodate federal and regional interests and to 
negotiate the differences that inevitably arise when sovereign states form a union 
which shall have ultimate claim to their allegiance, the Founding Fathers staked 
the survival of the Nation. A potent means of accommodating such conflicts be- 
tween and among states and between states and the Federal Union is afforded by 


the interstate compact. 

By the Articles of Confederation’ and later by the Constitution, the American 
states accepted a self-imposed prohibition of the exercise of their prior power, as 
sovereigns, to enter into treaties with foreign governments and adopted a self- 
imposed limitation upon their prior power, as sovereigns, to enter into compacts 
with each other.? Thus, the Constitution specifically provides that* 


No State shall, without the consent of Congress .. . enter into any agreement or compact 


with another State... . 


In the intervening 185 years, the requirement of congressional consent has not 
prevented extensive resort to interstate compacts. Useful at first as a means of 
extending government authority to matters beyond the geographic reach of states, 
severally, and beyond the federal power because not specifically assigned to the 
federal government, these compacts have become a unique method for administering 
matters over which the federal and state power is concurrent, and where the states 
are free to act unless federal legislation has evidenced an intention to occupy the 
field.* 

Over its life, the federal system has weathered numerous strains and federal-state 
relationships have been subjected to continuous scrutiny, review, and re-evaluation. 
Moreover, since 1937, the range of federal power has, by constitutional interpretation, 
been given broad sweep. In consequence, the areas in which state or multi-state 

* A.B. 1910, LL.B. 1912, Columbia University. Member of Congress from New York. Chairman of 
the House Judiciary Committee and of its Subcommittee No. 5. 

* Art. VI, cl. 2, provided: “No two or more States shall enter into any treaty, confederation or alliance 

. without the consent of the United States in Congress assembled, specifying accurately the purposes for 


which the same is to be entered into, and how long it shall continue.” 
* Cf. Leach, The Federal Government and Interstate Compacts, 29 ForpHaM L. Rev. 421 n.1 (1961). 


* U.S. Consr. art. I, § 10, cl. 3. 
*Wattace R. Vawter, InrErstate Compacts—THE Feperat Interest 1 (1954). 
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action is the only available means of control have been sharply reduced. On the 
other hand, a growing need has been recognized for mechanisms to integrate areas 
such as river valleys and multi-state metropolitan areas, in which federal as well 
as state participation is strongly indicated.° “The interstate compact is a strong 
legal instrument for expanding cooperative federalism in situations to which other 
cooperative methods are not as applicable.” 

By the turn of the present century, there had been only twenty-one interstate 
compacts in all.’ These involved primarily boundary and other jurisdictional 
disputes. They either performed or provided for adjudication of single issues. Their 
consummation settled the problems which gave rise to them and they involved 
little or no continuing administration or attention. In the 1920’s, however, the land- 
mark Colorado River® and Port of New York Authority® compacts ushered in a new 
era of interstate and federal-state cooperation in the administration and development 
of regional resources. 

Part II of the present article reviews the recently increasing federal role in inter- 
state compacts, not only at the approval level, as required by the Constitution, but 
also at the levels of negotiation, administration, and most recently, full membership 
and participation. 

In light of this growing trend toward federal participation in interstate compact 
formulation and administration, Part III describes the current impasse in which The 
Port of New York Authority, perhaps the greatest of our interstate compact agencies, 
seeks to bar congressional inquiry into its activities and operations on the classic 


ground that, as a “state agency,” it is immune from federal investigation.’ 


Il 


Tue Feperat Rove In INTERSTATE CoMPACctTs 


A. The Requirement of Congressional Consent 

The constitutional requirement of congressional consent to interstate compacts 
contains no limitation or exception, nor does it say in what manner the consent 
of Congress is to be sought or granted. In 1893, however, the Supreme Court had 
occasion to delineate the kind of compact that requires consent and the kind that 
is immune from the requirement. Though dealing primarily with implied consent, 
the case of Virginia v. Tennessee’ enunciated a doctrine of “political balance” as 
the touchstone for determining the character of a compact in relation to the consti- 
tutional proviso. The Court held that the compact clause applies to compacts 


° FrepeRick L, ZIMMERMAN & MitcHELL WENDELL, THE INTERSTATE Compact SINCE 1925, at 126 
(1951). 

® Ibid. 

*Ricnarp H. Leacn & Reppine S. Succ, THe ADMINISTRATION OF INTERSTATE CoMPAcTs 5 (1959). 

® 45 Stat. 1057 (1928), 43 U.S.C. § 617 (1958). 

® 42 Stat. 174 (1921), 42 Stat. 822 (1922). 

*° The reader is asked to bear in mind that the writer’s responsibilities as Chairman of the House 
Judiciary Committee and of its Subcommittee No. 5 involve him directly on one side of this dispute, 
and also that pendency of litigation imposes a restraint not necessarily otherwise required. 

11148 U.S. 503 (1893). 
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“tending to the increase of political power in the States, which may encroach upon 
or interfere with the just supremacy of the United States,””” stating that “There are 
many matters upon which different States may agree that can in no respect concern 
the United States.”** 

A recent judicial evaluation of the compact clause of the Constitution warrants 
quotation at length :"* 

“The authoritative commentary on the compact clause, Frankfurter and Landis, 
‘The Compact Clause of the Constitution—a Study in Interstate Adjustments,”® 
indicates that the clause was the blend of several objectives. Principally, it was in- 
tended to provide a nonlitigious method for settlement of boundary disputes be- 
tween States. It also provided authorization for other interstate ‘political adjust- 
ments,’® retaining to Congress the power to determine whether ‘the national, and 
not merely a regional interest may be involved,’ and to ‘exercise national supervision 
through its power to grant or withhold consent, or to grant it under appropriate 
conditions.’ As the authors summarized, “The framers thus astutely created a mech- 
anism of legal control over affairs that are projected beyond State lines and yet may 
not call for, nor be capable of, national treatment. They allowed interstate adjust- 
ments, but duly safeguarded the national interests.’’” 

“The cases which have interpreted the compact clause have confirmed these 
statements, and established that Congress has a two-fold duty: first, to prevent undue 
injury to the interests of noncompacting states;’* second, to guard against inter- 
ference with the ‘rightful management’ by the National Government of the sub- 
stantive matters placed by the Constitution under its control."® Where the subject 
of an agreement between states is ‘of merely local concern,’ Congress has no re- 
sponsibility under the clause;*® but as the Supreme Court emphasized as recently 
as 1959, the duty of Congress to protect substantive federal interests such as inter- 


state commerce and national defense in its action under the compact clause is a clear 


one.””? 


To this may be added the observation of Zimmerman and Wendell, that:?* 


In some cases it is possible to explain the need for Congressional consent without invoking 
the political balance idea. It is, of course, necessarily true that compacts deal with inter- 
state affairs. Consequently, it is more than likely that the subject matter of a compact 
will be within hailing distance of a power assigned to the national government by the 
Constitution. As the interstate compact becomes a-device for regulation rather than 


19 Id. at 519. 

18 Id. at 518. 

** Youngdahl, J., in United States v. Tobin, 195 F. Supp. 588, 606 (D.D.C. 1961). 

*©34 Yate LJ. 685 (1925). 

1° Id. at 729. 

17 Id. at 695. 

18 See, ¢.g., Rhode Island v. Massachusetts, 37 U.S. (12 Pet.) 464, 513-14 (1838). 

** See, ¢.g., Wharton v. Wise, 153 U.S. 155, 169-70 (1894). 

*° Petty v. Tennessee-Missouri Bridge Comm'n, 359 U.S. 275, 289 (1959) (Frankfurter, J., dissenting); 
Virginia v. Tennessee, 148 U.S. 503, 518 (1893). 

*" Petty v. Tennessee-Missouri Bridge Comm'n, supra note 20, at 282 n.7, 288-89 (dissenting opinion). 

*? ZIMMERMAN & WENDELL, OP, cit. supra note 5, at 36. 
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merely a mechanism for the settlement of interstate disputes, the need to reckon with the 
constitutional division of powers between states and nation becomes more obvious. In at 
least one instance (that of the New York Port Authority), possible collision with the 
federal commerce power was a conscious factor in the decision to use the compact form 
and so to gain the consent of Congress to the proposed cooperative enterprise. 


With respect to the doctrine of implied consent, moreover, Zimmerman and 
Wendell point out™ that Virginia v. Tennessee** was a case in which Congress 
had several times legislated concerning the subject matter of the compact there 
involved on the apparent assumption that the compact was operative, so that an 
implication of consent clearly arose. Whether mere passage of time would support 
a similar inference is open to question. Nevertheless, the doctrine and its possible 
expansion afford a better explanation for the growing tendency of Congress to 
condition its consent to compacts upon the insertion of safeguards of the federal 
interest than does congressional “hostility” to the compact principle ascribed by one 
writer.” 

Commentators have correctly observed that the requirement of congressional 
consent is a continuing one.”® Since the compact clause imposes on Congress a 
constitutional responsibility to safeguard both national interests and the interests of 
non-compacting states, congressional power cannot be limited to passing on a 
compact in the first instance, alone. The power must also include ability sub- 
sequently to alter, amend, or repeal the consent that has been given. 

This is so because administration of the compact may not be consistent with the 
purposes for which Congress has given its approval. Conditions change. As the 
Nation grows, the needs of one day are no longer the needs of another. Plans 
which do not adversely affect interstate commerce or the interests of other states at 
one time may, because of economic, political and social changes, have harmful results 
at a later time. The power to consent to an interstate compact must, therefore, 
carry with it the power to withdraw that consent. 

The validity of this conclusion was recognized in principle by the Supreme 
Court as long ago as 1916 in Louisville Bridge Company v. United States®" In 
that case the appellant was the owner of a bridge, the design and structure of which 

** Id. at 33-34- 

#4148 U.S. 503 (1893). 

2° Leach, supra note 2, at 435, 433-36. 

*° E.g., ZIMMERMAN & WENDELL, Op. cit. supra note 5, at 64: “. . . the consent of Congress is just 
as necessary to the continuance of a compact as it is to its consummation . . . and no interstate agree- 
ment can remain in force without the continued approval or at least the neutrality of Congress”; 
VAWTER, Op. cit. supra note 4, at 6-7: “The language of the Constitution is all-embracing. There can 
be little question that if the Congress chooses to act it can affirmatively prohibit or set conditions on the 
making of any class of interstate compacts or agreements (even including administrative agreements) 
if it decides that the national interest warrants such action. Although interstate compacts or agreements 
may have such practical effectiveness as the States choose to give them even lacking Congressional consent, 
they still remain within the power of the Congress under the categorical language of the compact 
clause.” And see Leach & Succ, op. cit. supra note 7, at 15: “Although created by the States, compacts 
are indebted also to Congress for their existence since they are, according to the Constitution, the products 


of the combined legislative powers of Congress and the party state legislatures.” 
*7 242 U.S. 409 (1917). 
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had been approved by an act of Congress. Many years later, changes in design 
and structure were required by Congress. The Court rejected the argument that 
the terms of congressional approval were irrevocable. It held that even in the 
absence of a specifically reserved right to alter, amend, or repeal, Congress, neverthe- 
less, of necessity retains that right. 


B. Manner of Conferring Consent 


Whether or not all interstate compacts require the consent of Congress, the 
practice is to seek such consent. Usually, consent legislation takes the form of an 
act of Congress or joint resolution (requiring presidential approval)** setting forth 
and approving the text of the compact and adding provisions protective of the 
national interest. 

Most, but not all compacts submitted to Congress have been approved. Two 
recent exceptions are the Southern Regional Education Compact and the Interstate 
Compact on Juveniles. The former of these was consented to by the House of 
Representatives,”® but has never been approved by the Senate, possibly because it 
was not thought to require congressional consent. Nevertheless, the participating 
states have commenced operations under the compact.*® In the case of the Inter- 
state Compact on Juveniles, an impasse was created when the House Committee 
on the Judiciary conditioned its willingness to recommend consent to effectuation of 
the compact to those states which had already entered into it. This has not to date 
been acceptable to the proponents of the legislation. Here, too, however, the com- 


pacting states appear to be carrying out their program, despite failure to achieve 
81 
t. 


congressional consen 

In addition to the conventional method of consenting to a completed compact, 
Congress has sometimes invited state action with a view to the execution of com- 
pacts in furtherance of approved objectives, with the understanding that such 
compacts, when consummated, shall be submitted for approval.*? In rare instances, 
also, it has granted unrestricted consent in advance to compacts to be entered into 


by states.** 
The Civil Defense Act of 1951** strikes a balance between mere invitation to 


negotiate and blanket advance approval. It provides that civil defense compacts 
shall be filed with both Houses of Congress and shall be deemed to have the consent 


*® Approval of at least one interstate agreement, the Republican River Compact, was prevented by 
Presidential veto. See H.R. Doc. No. 690, 77th Cong., 2d Sess. (1942). 

2°94 Conc. Rec. 5407 (1948). 

®° See ZIMMERMAN & WENDELL, OP. cit. supra note 5, at 39-40. 

** See Leach, supra note 2, at 433-34. The Northeastern Water and Related Land Resources Compact 


recently approved by the House (107 Conca. Rec. 13340 (daily ed. Aug. 2, 1961)) provides that additional 
states may become parties by consent of Congress (H.R. 30, 87th Cong., 1st Sess. (1961)). 

*9Fg., 49 Stat. 1571 (1936), 33 U.S.C. § 7o1b (1958) (flood control); 49 Stat. 1240 (1936), 7 
U.S.C. § 515 (1958) (tobacco control); 49 Stat. 1895 (1936); 16 U.S.C. § 17m, n (1958) (parks and 
parkways); 62 Stat. 1155 (1948), 33 U.S.C. § 456 (1958) (water pollution control). 

** E.g., 36 Stat. 961 (1911), 16 U.S.C. § 553 (1958) (forests and water supply); 48 Stat. 909 (1934), 
48 U.S.C. § 438 (crime control); 73 Stat. 333 (1959), 49 U.S.C. § 1103a (1960 Supp.) (airport de- 
velopment). 

** 64 Stat. 1249, 50 U.S.C. App. § 2281(g) (1951). 
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of Congress if not disapproved by concurrent resolution®® within sixty days. This 
legislation accords such compacts a presumption of acceptability which it requires 
the prompt affirmative action of both Chambers to overcome. 

Care is essential in granting approvals in advance. The entire financial history 
of The Port of New York Authority, for example, might have been very different 
had the consent of Congress been sought for concurrent legislation enacted by New 
York** and New Jersey®’ in 1930 and 1931. This legislation purported to free 
Holland Tunnel revenues from the requirement of cost amortization which had 
been imposed by the congressionally-approved Compact which initially authorized 
the construction of that facility. The story may be briefly told. 

In 1919, New York** and New Jersey*® authorized the appointment of com- 
missions to cooperate in the construction and operation of a tunnel under the Hudson 
River between Jersey City and New York. The New Jersey legislation authorized 
the New Jersey Commission to agree with New York as to tolls.*° The significant 
provision of the New York legislation declares :** 


Tolls and charges for the use of such tunnel or tunnels shall be fixed at such amount 
as will pay the estimated cost of administration, maintenance, and operation, and in 
addition will pay within 20 years the amortized cost of construction. 


By act of Congress approved July 11, 1919,** Congress consented to the compact 
between New York and New Jersey authorized by the foregoing legislation. 
Pursuant to congressional approval thus granted in advance, the two States entered 
into a compact dated December 30, 1919, undertaking the joint construction of the 
proposed tunnel. Article XIV of the compact reads in part as follows:** 


1.Upon the completion of the construction of the tunnel or tunnels, pursuant to this 
agreement, the Commissions shall make reasonable rules and regulations and shall fix, 
determine and levy tolls and charges for the use of the same by vehicles and pedestrians, 
which tolls or charges are to be collected at the entrances to such tunnel or tunnels. 
. Such tolls or charges shall be fixed jointly by the Commissions, in such amount or 
amounts as will pay the estimated cost of administration, maintenance and operations 
and in addition thereto will pay within twenty (20) years the amortized cost of con- 


struction. 


It thus appears that (1) the State of New York, in its authorization of the Holland 
Tunnel compact, provided that the cost of the projected facility should be amortized 
out of tolls; (2) Congress approved the proposed compact with this condition 
before it and incorporated the provision by reference, and (3) the compact of De- 


*° A concurrent resolution does not go to the President for approval. 

8° N.Y. Sess. Laws 1930, ch. 421; id. 1931, ch. 47. 

®7N.J. Laws 1930, ch. 247; id. 1931, ch. 4. 

*® N.Y. Sess. Laws 1919, ch. 178. 

*°N.J. Laws 1918, chs. 49, 50; id. 1919, ch. 70. 

“°NJ. Laws 1919, ch. 70, § 6. 

*1 NLY. Sess. Laws 1919, ch. 178, § 9. 

*? 41 Stat. 158 (1919). 

“* Compact of Dec. 30, 1919, as found in N.J. Laws 1920, ch. 76 (ratification of said compact). 
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cember 30, 1919, itself, specifically incorporated a provision for amortization of 
cost through tolls. 

The Port of New York Authority came into existence with the enactment of con- 
gressional consent on August 23, 1921,** to a compact entered into in the same year 
by New York and New Jersey.“° This compact, among other things, authorized the 
Port Authority to acquire and operate transportation facilities within the Port of 
New York District.“ In 1930, to meet an impending default on Port Authority 
facility bonds, the two States transferred the Holland Tunnel, which had since 
become a profitable operation, to the Port Authority.*’ Finally, in 1931 the States 
unified the operation and control of all Port Authority bridges and tunnels “to the 
end that the tolls and other revenues therefrom shall be applied so far as practicable 
to the costs of the construction, maintenance and operation of said bridges and 
tunnels as a group” and “abrogated” inconsistent provisions of the congressionally- 
approved compact of December 30, 1919, pursuant to which the two States had 
constructed the Holland Tunnel under a commitment for twenty-year amortiza- 
tion.*® 

The bi-State legislation of 1930 and 1931 was not submitted to Congress for 
approval. Its legality must therefore depend upon the scope of the congressional 
consent to The Port of New York Authority compacts of 1921 and 1922.“ Unless 
those compacts and the congressional consents thereto can be read as repealing by 
implication the condition for cost amortization which was incorporated in the 
1919 consent legislation, the financial structure of the Port Authority, with its 


heavy initial dependence upon the profitability of the Holland Tunnel, had a legally 
dubious origin. 


C. Conditions on Consent 


Increasingly, in recent years, Congress has included conditions in its legislative 
consents to interstate compacts in order to protect the national interest. Almost 
uniformly Congress reserves the right to “alter, amend, or repeal” its resolutions of 
consent, and such a reservation was included in both congressional resolutions con- 
senting to the Port of New York Authority compacts of 1921 and 1922. 

There is no legal necessity for such a reservation."* The continuing responsibility 
of Congress with respect to interstate compacts that are instinct with federal interests 
can hardly be augmented by the inclusion of this reservation or reduced by its 
omission.®” Still, its inclusion serves notice that Congress does not intend to permit 

“* Ch. 77, 42 Stat. 174 (1921); a second compact was approved in ch. 277, 42 Stat. 822 (1922). 

“8 NLY. Sess. Laws 1921, ch. 154; N.J. Laws 1921, ch. 151. A second compact formulating a compre- 
hensive plan of port development was entered into in 1922. N.Y. Sess. Laws 1922, ch. 43; N.J. Laws 
1922, ch. 9. 

** 1921 compact, art. VI, note 45 supra. 

*7 See notes 36 and 37 supra. 

*® Thid. 

*° See note 44 supra. 

®° See note 44 supra. 


51 See Louisville Bridge Co. v. United States, supra note 27. 
52“Tn fact, it seems doubtful that a reserved right to alter, amend, or repeal adds any additional 
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the operations of the interstate compact to impair or injure the national interest.** 

Not uncommon, also, in cases in which the compact affects navigable waters, is 
a reservation of the authority and jurisdiction of the United States over the area and 
waters involved.** Beyond such explicit reservations of federal power, however, 
Congress has also conditioned its consent to operating compacts by a variety of 
limitations and restrictions.» One such device is a limitation on the duration of the 
consent, such as was imposed in the legislation consenting to the Interstate Oil 
Compact® and the Atlantic Marine Fisheries Compact.’ In both instances the time 
limitation was implemented by requirements for reports. In the case of the Oil 
Compact, the Attorney General is now required annually to investigate and report 
to Congress as to whether the activities of the compact agency violates antitrust 
principles.°* The Atlantic Fisheries Compact legislation also requires annual 
reports." Apparently Congress initially desired to assure its own continued 
scrutiny of the operations of these compacts by making affirmative congressional 
action essential to their continued operation. 

Another type of restrictive provision found in recent consent legislation limits the 
compact agency to the performance of the enumerated functions and requires. 
congressional consent for each new or additional duty imposed on the agency by 
the compacting states.” In imposing this kind of restriction, Congress has doubt- 
less been motivated by a desire to protect the exercise of its constitutional responsi- 
bilities against erosion by fait accompli and the possible application thereto of a 
doctrine of implied consent. 


power of regulation which Congress does not already have. Without such a reservation Congress 
could regulate bridges which it had approved. Louisville Bridge Co. v. United States, 242 US. 409 
(1917). The absence of the reservation does not avoid an ordinary regulatory power which Congress 
otherwise has; the presence of the reservation does not create an extraordinary Congressional power 
which Congress would not otherwise have.” Brief for defendant in support of motion for acquittal in 
United States v. Tobin, 195 F. Supp. 588 (D.D.C. 1961) Cr. No. 986-60, p. 87. 

58 |. the reservations [in the Port of New York Authority consent resolutions] were not included 
in the compacts as an automatic, purposeless gesture; rather they reflect Congressional and Executive 
awareness of the port of New York’s unique status in the nation’s commercial life, and appreciation that 
a compact providing for comprehensive development of the port was charged with Federal interests.” 
Youngdahl, J., in United States v. Tobin, 195 F. Supp. 588, 605 (D.D.C. 1961). 

°* E.g., Port of New York Authority consent resolutions, note 44 supra. 

*'It is not practical for the consent legislation to attempt direct amendments of a compact because 
the concurrence of the compacting states is an essential element. 

®* 49 Stat. 939 (1935). The life of this compact was most recently extended to Sept. 1, 1963. See 
73 Stat. 290 (1959). 

57 56 Stat. 270 (1942). This time limitation was later repealed. 

** 69 Stat. 391 (1955). ‘ 

5° 56 Stat. 270 (1942). A similar requirement affects the Pacific Marine Fisheries Compact, 61 Stat. 
422 (1947). 

°° E.g., Bi-State Development Agency Compact, 64 Stat. 568 (1950); Tennessee Valley River Basin 
Water Pollution Compact, 72 Stat. 828 (1958); Wabash Valley Compact, 73 Stat. 698 (1959). A similar 
provision appears in H.R. 30 (107 Conc. Rec. 13340 (daily ed. Aug. 2, 1961)) which would consent 
to and approve the Northeastern Water and Related Land Resources Compact. 

*! See text at note 23 supra. In this connection it may be noted that no specific congressional consent 
was ever given to the Port of New York Authority to operate airports. Nevertheless, the Authority’s. 
present investment in airports exceeds $366 million. [1960] Port or New York Autuority Ann. Rep. 
2. 
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Further evidence of a quickening determination by Congress to protect the 
federal interests affected by the activities of modern interstate authorities is the 
reservation, found in recent consent legislation, of the right of Congress and its 
committees to require disclosure by the compact agency of such data and informa- 
tion as is deemed appropriate.** Here, even more clearly than in the reservation 
of the power to modify or withdraw consent to compacts, the inclusion of the 
provision is not legally necessary to the accomplishment of the desired result. Mani- 
festly, Congress has the power, in aid of legislation, to make all pertinent inquiries 
into the operation of compact agencies whose activities affect substantial federal 
interests.* Expression of the reservation is beneficial, nevertheless, because it places 
non-federal participants on notice that Congress intends adequately to inform itself, 
should occasion arise. 


D. Federal Participation in Compact Negotiations and Administration 


Indicative of the federal government’s growing interest in the operation of inter- 
state compacts and compact agencies is its widespread participation in the negotia- 
tion of compacts and in their administration. Note has already been taken of in- 
stances, in the nature of advance approval, in which Congress has instigated and 
encouraged the negotiation of interstate compacts. In addition to this kind of 
encouragement, the federal government often assigns personnel to participate and 
represent the Government in the formulation of compacts, particularly in the area 
of water conservation. Writing in 1954, Vawter stated:® 


There have been only ten instances of legislation authorizing compacts relating to river 
management in connection with whose negotiation appointment of a Federal representa- 
tive has not been required. In the past fifteen years there have been only four compacts 
out of nineteen authorized or consented to dealing with river development and manage- 
ment in whose negotiation no Federal representative participated. 

The Federal representative has frequently served as impartial chairman of the compact 
negotiating group, a useful role where all other parties usually have a more direct or 
competitive interest in the negotiations than the Federal Government. In conducting the 
best handled of the past negotiations it has been customary for the Federal representative 
to secure a wide amount of participation by interested Federal agencies. Timely presenta- 
tion of particular agency viewpoints to the negotiators has avoided later difficulties in 
obtaining consent to the compact. 


Two years later, President Eisenhower transmitted to the House of Representa- 
tives the 1955 Report of the Presidential Advisory Committee on Water Resources 
Policy, with a letter of endorsement in which he stated ad 


*2 Such reservation appears in the legislation consenting to the Wabash Valley Compact, 73 Stat. 
699 (1959); the ” sw York-New Jersey Transportation Agency Compact, 73 Stat. 575 (1959); and the 
Washington Met: politan Area Transit Regulation Compact, 74 Stat. 1021, 40 U.S.C. § 651 note (1960 
Supp.). Siniilar provision is made in the pending resolution that would grant consent to the Delaware 
River Basin Compact. H.R.J. Res. 225, 107 Conc. Rec. 11000 (daily ed. June 29, 1961). 

** United States v. Tobin, 195 F. Supp. 588 (D.D.C. 1961). 

** See notes 32-34 supra. 

*5 VawTER, op. cit. supra note 4, at 15. 

** H.R. Doc. No. 315, 84th Cong., 2d Sess. (1956). 
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Set forth in the report is a pattern for the widest possible public participation in water 
resources projects. Organizational changes are recommended to coordinate more closely 
Federal and non-Federal activity and to make possible more effective executive guidance. 
The intent of these proposed changes is to provide the States and local water resources 
agencies a more adequate voice in the planning and development of projects and facilitate 
joint participation by all of the affected Federal interests. By this type of cooperative 
effort we should be assured that all possible uses of water are adequately considered. 


In the same year the Bureau of the Budget formulated a Guide to Federal Par- 
ticipation in Interstate Compact Negotiations. Declaring that interstate water com- 
pacts are to be encouraged so long as national interests are protected, this document 
sets out in detail the role of the federal representative, the relations to be maintained 
by him with interested federal agencies, and certain reporting requirements.” In 
addition, federal research facilities are often put at the disposal of the negotiators, 
and Congress frequently consults the interested federal agencies in connection with 
its consideration of consent legislation.® 

Even after approval and consummation of interstate compacts, federal participa- 
tion often continues. As to this, Vawter reported that federal members or repre- 
sentatives are to be found on fourteen operating compact agencies. More recently, 
the Report of the House Committee on the Judiciary on the Delaware River Basin 
Compact Consent Legislation stated that eighteen out of thirty operating interstate 
compact agencies have federal representatives.” Included in this category are the 
recent Tennessee Valley River Basin Water Pollution Control Compact”’ and the 


Wabash Valley Compact."* What is more, the federal members of at least four 
important compact agencies have voting power: 


(1) the Ohio River Valley Water Sanitation Compact™ has three federal repre- 
sentatives—all voting members; 

(2) the Upper Colorado Basin Compact™ provides for a federal representative 
who also votes and is the presiding officer of the compact agency; 

(3) there are three voting federal representatives on the Potomac River Basin 


Compact Agency;”* 
(4) in the Yellowstone River Compact” agency, the federal representative serves 


as a tie-breaker. 


°* See Hearings Before Subcommittee No. 1 of the House Committee on the Judiciary on H.R.]. Res. 
No. 225, to consent to the Delaware River Basin Compact, 87th Cong., 1st Sess. 70 (1961). 

** See, ¢.g., H.R. Rep. No. 1767, 86th Cong., 2d Sess. (1960); H.R. Rep. No. 707, 87th Cong., 
1st Sess. (1961) (Northeastern Water and Related Land Resources Compact); S. Rep. No. 1864, 86th 
Cong., 2d Sess. (1960) (Arizona-Nevada Boundary Compact). 

*° VawTER, Op. cit. supra note 4, at 21. 

79 H.R. Rep. No. 310, 87th Cong., rst Sess. 13 (1961). 

™ 42 Stat. 823 (1958). 

79 73 Stat. 694 (1959). 

78 54 Stat. 752 (1940), 33 U.S.C. § 567a note (1958). 

™ 63 Stat. 31 (1949), 43 U.S.C. § 6177 (1958). 

*® 54 Stat. 748 (1940), 33 U.S.C. § 567b (1958). 

T 65 Stat. 663 (1951). 
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E. The Federal Government as a Full Compacting Partner 

Two proposed compacts recently approved by the House of Representatives, of 
which one is now pending in the Senate and the other has been enacted into law, 
mark a new departure in compact structure in that the United States would not 
only consent and assign voting members to the compacts, but would effectually 
become a member of the compacts and a full-fledged partner in the compact agencies. 

In the case of the Northeastern Water and Related Land Resources Compact,” 
this is done by providing for six state members (one from each of the New England 
states) and seven federal members (one from each of seven interested federal 
agencies) and by requiring concurrence of a majority of the state members and a 
majority of the federal members for affirmative action.”® 

In the case of the Delaware River Basin Compact,’® membership on the Authority 
is to comprise four state representatives (one from Delaware, New Jersey, New 
York, and Pennsylvania) and one federal representative, each with one vote.*° 
Notably, in the congressional resolution approving the Delaware River Basin Com- 
pact, the United States not only consents to but also joins in the compact,** and the 
Report of the House Judiciary Committee accompanying the resolution speaks of 
the proposed arrangement as a “Federal-Interstate Compact.”** Zimmerman and 
Wendell, writing in 1951,°* observed that the concept of a federal-state compact had 
been advanced as early as 1945, when Professor McDougal of Yale suggested the 
establishment of a “New England Regional Development Administration” which 
would be set up both by interstate compact and as a federal public corporation. 
In this connection, these authors pointed to examples in which compacting states 
have conditioned their agreements upon the adoption of specific principles by 
Congress, which conditions Congress met, and to examples (including the Port of 
New York Authority Compact)** in which the compact provides that the compact 
agency may exercise powers granted to it by Congress.** 


Ill 
Tue Port or New York Autuority IMPAssE 


A. Background of the Judiciary Committee’s Investigation 
In an incomprehensible rejection of the pronounced national trend toward 
federal-state collaboration in the interstate compact area, the Port of New York 


77 HLR. 30, 107 Conc. Rec. 13340 (daily ed. Aug. 2, 1961); House Comm. on Public Works, Granting 
the Consent and Approval of Congress to the Northeastern Water and Related Land Resources Compact, 
H.R. Rep. No. 707, 87th Cong., 1st Sess. (1961). 

78 Ibid. 

™ Act of Sept. 27, 1961, 75 Stat. 688. 

*° 75 Stat. 691. 

®1 55 Stat. 689. 

*2 House Comm. on the Judiciary, Delaware River Basin Compact, H.R. Rep. No. 310, 87th Cong., 

Sess. 3 (1961). 

®* ZIMMERMAN & WENDELL, Op. cit. supra note 5, at 60-61. 

®* The Port of New York Authority Compact of 1921, art. II; see 52 Stat. 174 (1921). 

** For a brief supporting the constitutionality of the Federal-State compact, see Hearings Before Sub- 
committee No. 1 of the House Committee on the Judiciary on H.R.]. Res. 225, to consent to the Delaware 
River Basin Compact, 87th Cong., 1st Sess. 26 (1961). 
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Authority now declines to comply with congressional committee subpoenas seeking 
production of documentary evidence concerning that agency’s activities and opera- 
tions. 

The Port Authority is an interstate, regional development authority established 
under compacts between New York and New Jersey, approved by Congress in 1921 
and 1922,°" for the purpose of planning and developing terminal and transportation 
facilities and improving commerce in the Port of New York District. It was the 
declared intention of Congress that the effectuation of these compacts would “better 
promote and facilitate commerce between the States and between the States and 
foreign nations and provide better and cheaper transportation of property and aid in 
providing better postal, military, and other services of value to the Nation.”** The 
operations of the Authority exercise a far-flung influence on interstate commerce. 
At the time of its 1959 Annual Report, the Port Authority was operating “twenty-one 
terminal and transportation facilities; six inter-state bridges and tunnels; four air 
terminals and a heliport; six marine terminal areas; two union motor truck 
terminals; a motor truck terminal for rail freight; and a union bus terminal.”*® The 
Authority’s investment in these facilities now exceeds one billion dollars and its 
gross operating revenue exceeds one hundred million dollars annually.*° 

These operations of the Port Authority affect the lives of millions of Americans 
living outside as well as inside the port development area and the States of New 
York and New Jersey. They affect the operations of federal agencies responsible, 
among other things, for the national defense, navigable waterways, and air and 
surface traffic. In short, they substantially affect federal interests of many and varied 
kinds. Yet, although Congress, in its consent legislation, specifically reserved the 
power to alter, amend, or repeal its consent to the compacts,®* prior to 1960 no 
congressional committee had ever conducted a general investigation of the Port 
of New York Authority to determine its conformance or non-conformance to the 
limits of its authority or the extent or adequacy of its performance of responsibilities 
in the public interest. 

It should be noted that early in the Authority’s life and again as recently as 1952, 
its public statements reflected full recognition of its accountability to Congress as 
the repository of significant federal interests. Thus the progress report of the 
Authority, dated February 1, 1923, stated :*” 

The comprehensive plan [of Port development] is now legally authorized by the two 
States and the Congress of the United States and the police power of the States and the 


interstate commerce power of the Congress are joined in effectuating the definite plan, 
with one coordinating body as the State and Federal instrumentality. 


8® 42 Stat. 174 (1921). 

87 42 Stat. 822 (1922). 

88 Ibid. 

°° 1959 Port or New York Auruority ANN. Rep. at v. 

°° 1960 Port or New York Autuority ANN. Rep. 61. 

** See notes 86 and 87 supra. 

°? Port or New York Autuority, Procress Rep. 8. (Emphasis added.) 
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In the following year, in the course of hearings before the House Committee on 
Military Affairs on the acquisition by the Authority of the Hoboken shoreline from 
the Secretary of War, the following colloquy occurred: 

Mr. EAGAN. Do you contend that the Port of New York Authority in any sense is a 
Federal agency or instrumentality of the Federal Government? 

Mr. COHEN [counsel for the Port of New York Authority]. It is for the purpose of 
effectuating the comprehensive plan, Congress having directed the port authority to 
effectuate it. We went further than that in the hearing before the Senate committee, and 
I shall submit all of that hearing as a part of this record. 


Later, Mr. Cohen amplified this answer, saying: 


Now, with regard to this question here that Congressman Eagan has put, in our arguments 
with the railroads we have taken the position that when this comprehensive plan has 
approval by the two States it would not be effective as a regulation of interstate commerce 
until it was approved by the Congress of the United States, but that when it was approved 
by the Congress of the United States it was a Federal regulation of the commerce so far 
as these improvements were to be made in the port district, and that the port authority 
was the instrumentality, in that sense of the Federal Government, for the purpose of 
effectuating the comprehensive plan. . . . 


Thereafter Congressman Eagen stated: 


I should like to ask Mr. Cohen whether or not I correctly understood him to say, in answer 
to my question of yesterday, that he considered the Port of New York Authority 4 an 
agency or instrumentality of the Federal Government? 


Mr. Cohen replied: 


For the purpose of effectuating the comprehensive plan we are a Federal Agency... . 


Before the Senate Committee, similar representations were made. Mr. Cohen 
said that the “. . . plan involving interstate commerce, and the question of navigation 
and improvement of military roads and highways, and therefore necessitating 
approval by Congress, it was approved by Congress, so we are effectuating a Federal 
purpose, and in that sense we may be called a Federal instrumentality. . . .”* 

Also, in 1924 in an amicus curiae brief filed with the Supreme Court of the 
United States, in City of Newark v. Central Railroad of New Jersey, the port 
authority asserted as black letter law the following proposition :*° 


There can be no doubt that Congress has made the port onan its agent for the 
effectuation of the comprehensive plan. 


Finally, in 1952, at a hearing before a subcommittee of the House Judiciary 


°* Hearings Before the House Committee on Military Affairs on S. 2287 and H.R. 7014, 68th Cong., 
1st Sess. 7, 55 (1924). 

°* Hearings Before the Senate Committee on Military Affairs on S. 2287, 68th Cong., 1st Sess. 34 
(1924). 

5 267 U.S. 373 (1925). 

°* 267 U.S. 377 (1925). 
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Committee, Mr. Austin J. Tobin, Executive Director of the Port Authority, testi- 
fied :* 


As a public agency the Port Authority has always taken the position that its books and 
records are public information. On April 22, 1952, I wrote the chairman of this com- 
mittee as follows: 

“The commissioners of the Port Authority have also asked me to assure you of their desire 
to place at the disposal of your committee whatever records, information, data, or other 
material which may be helpful to your staff in preparation for the hearings on this resolu- 
tion. The Port Authority is a public agency and our records are completely available for 
perusal by the members of your committee or your staff.” 


In early 1960, complaints varying in character and gravity concerning the opera- 
tions of the Port Authority came to the attention of the House Committee on the 
Judiciary. Reiterating recurring charges of absence of democratic controls,®* a fault 
that is sometimes ascribed to interstate compacts generally,®® these complaints in- 
cluded allegations, among others: 


(1) that the policy of the Authority in combining revenues for financing pur- 
poses from all its facilities rather than reducing tolls on each facility as it is 
amortized unduly burdens the channels of interstate commerce and is contrary to 
the national transportation policy; 

(2) that certain activities of the Authority unjustifiably discriminate against 
certain types of interstate carriers; 

(3) that the Authority has extended its operations beyond the geographic limits 


contemplated by Congress; 

(4) that the Authority has let certain contracts without permitting competition 
and has failed to grant the award to the lowest qualified bidder; and 

(5) that the overall operations of the Authority have never been subjected to a 
comprehensive independent audit by any government agency. 


In these circumstances, and at the request of members of the New Jersey Con- 
gressional Delegation, the staff of the House Judiciary Committee was directed to 


°? Hearings Before a Special Subcommittee of the House Committee on the Judiciary on H.R.]. Res. 
375, 82d Cong., 2d Sess. 346 (1952). 

°® See, ¢.g., New Strength in City Hall, Fortune, Nov. 1957, pp. 156, 256, to the effect that the Port 
Authority “does not make its decisions to build another tunnel, or to expand an airport instead of in- 
vesting in mass-transit facilities, in terms of the whole public, or of the interest of the whole area... . 
It makes its decisions in terms of its own, more limited public—i.e., the auto driver who keeps it going 
with his tolls, and the bond market. The N.Y.P.A. . . . like many another authority, ostensibly ‘non- 
political,’ has developed a politics of its own, a politics of specialists, who may or may not be re- 
sponsive to the public interest.” 

°° Ross D. Netherton, in a recent article calling upon both Congress and the States to re-examine their 
laissez-faire attitude toward area development authorities, stressed the virtual autonomy of these instru- 
mentalities: “[T]he Parent States have bound themselves not to exercise the means of regulation in the 
public interest which are generally applicable to public agencies. The taxpayer-voter is completely out 
of the play. Not only are his civic functions paralyzed when he is cast in the role of the consumer of 
services rendered by the authority and financed through revenue bonds, but even when he has a chance 
to vote or sue, he lacks coherent information on the basis of which to make up his mind.” Netherton, 
Area Development Authorities—A New Form of Government by Proclamation, 8 Vanv. L. Rev. 678, 


691 (1955). 
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make a study of the activities and operations of the Port Authority under the 
congressionally-approved compacts, and the writer, as Chairman, requested the 
Executive Director of the Port Authority to make certain of the Authority’s files 
available for examination by the staff. 


B. The Refusal to Produce Files 


In response to the writer’s request, Mr. Tobin supplied documents which were 
already matters of public record, but withheld others deemed vital to the investiga- 
tion, Against this background, Judiciary Subcommittee No. 5 voted, on June 8, 1960, 
to begin a full inquiry into the activities and operations of the Port Authority “to 
determine whether . . . legislation is necessary in respect to the interstate compacts 
creating the . . . Authority,” and “to ascertain (1) whether or not [the Authority] 
has exceeded the scope of its activities as contemplated by Congress in approving 
the interstate compacts of 1921 and 1922; and (2) the extent to which the Authority 
is carrying out its duties and responsibilities under these interstate compacts.”!°° On 
the same day the Subcommittee notified Mr. Tobin of its action and the purpose 
thereof, and requested the Port Authority to make specified documents available.!™ 
Mr. Tobin replied by letter dated June 10, 1960. He detailed the material which 
the Authority had already furnished and stated that because the Authority was a 
“state agency” and because the requested documents related “solely to the internal 
administration” of the Authority, they could not assist in any valid purpose of the 
committee and were not pertinent to its stated purpose.’ He added that an in- 


vestigation of the type proposed would inhibit the states in their use of the interstate 


compact device. 

Subpoenas duces tecum calling for production of the specified documents were 
served upon Mr. Tobin as Executive Director of the Port Authority and also on the 
Chairman of its Board of Commissioners and their Secretary. At the return of the 
subpoenas, on June 29, 1960, each such official appeared, offered to testify without 
qualification, and produced documents already of public record. Each declined, how- 
ever, to produce the contested documents,’ asserting that the Governors of New 
York and New Jersey had instructed them so to decline. Identical letters from 
Governors Rockefeller and Meyner to members of the Port Authority Board of 
Commissioners directing that the documents not be made available to the Com- 


1° Proceedings Before Subcommittee No. 5 of the House Committee on the Judiciary on the Return 
of Subpoenas Duces Tecum issued to S. Sloan Colt, Joseph G. Carty, and Austin ]. Tobin in the Port 
of New York Authority Inquiry, 86th Cong., 2d Sess. 14-15 (1960) [hereinafter cited as Proceedings 
on Return of the Subpoenas}. 

191 Thid. 


102 Td. at 16-19. 
1°8'The documents called for by the subpoenas but withheld from the Committee’s scrutiny are: 


internal financial reports and management and financial reports prepared by outside consultants; agenda of 
meetings and reports to the Commissioners by members of the executive staff; and all communications 
relating to (a) construction, insurance, and public relations contracts, (b) acquisition, leasing, and transfer 
of real estate, (c) negotiation and issuance of revenue bonds, and (d) rail transportation development 


policies. 





Concress, CoMPActs, AND INTERSTATE AUTHORITIES 697 


mittee were received in evidence. They stressed the rights of the states under the 
reserved powers clause of the Constitution and indicated a desire to have the consti- 
tutional issues “determined by the appropriate tribunal.” 

Thereafter the three Port Authority officials were declared to be in default. 
On June 30, acting on the unanimous recommendation of its Subcommittee, the 
Committee on the Judiciary voted to report the contumacious refusal of the wit- 
nesses to the House, and on August 23, after extensive debate the House voted 


approval of three separate reports recommending citation of the Port Authority 
106 


105 


officials for contempt. 

The resolutions adopted by the House’®’ were duly certified by the Speaker to 
the United States Attorney for the District of Columbia pursuant to section 194 
of title two of the United States Code. On November 25, 1960, an information was 
filed against Mr. Tobin, but not against the other two officials. 


C. The November-December 1960 Hearings 


Meanwhile, the Subcommittee’s investigation continued. Because of the Port 
Authority’s refusal to make its files available, however, the Subcommittee was forced 
to conduct its inquiry largely by examination of the files and records of enterprises 
doing business with the Port Authority and, at great effort and expense, to piece 
together information that would otherwise have been available in the Port Authority 
documents requested by but withheld from the Subcommittee. Indeed, there are 
important areas in which, as the result of the position taken by the Port Authority 
officials in withholding records of the agency, the Subcommittee has been wholly 
prevented from carrying out its legislative responsibilities. Nevertheless, within 
the limitations imposed on the investigation by the Port Authority’s failure to co- 
operate, the Subcommittee held five days of preliminary hearings from November 28 
through December 2, 1960, on a number of important matters. 

For the purpose of this article, the primary significance of these preliminary 
hearings is that they confirmed the judgment of the Subcommittee at the return 


194 Proceedings on Return of Subpoenas 39-41. The Subcommittee heard argument from the At- 
torneys General of New York and New Jersey and also afforded the Governors every reasonable 
opportunity personally to present their views. After vainly seeking an earlier meeting, the Subcommittee 
suggested a meeting to be held on August 8. Governor Rockefeller replied that he would not be free 
to meet with the Subcommittee until after August 29, by which time the House would already have 
adjourned. Governor Meyner first stated that he could make himself available on August 8, but later 
declined to meet with the Subcommittee unless Governor Rockefeller were also present. 

2°5 The three Port Authority officials were accorded scrupulous procedural fairness: all nine members 
of the Subcommittee attended at the return of subpoenas; the Chair at the outset apprised the witnesses 
of the purpose and scope of the investigation and the need therefor and gave a detailed explanation 
of the pertinency to the inquiry of each category of documents demanded by the subpoenas; the 
witnesses were accompanied by and were permitted to confer with counsel and other members of the 
Port Authority staff and to express any opinion or offer any statement for the record; they were also 
afforded a recess in which to confer with counsel. 

°° Proceedings Against Austin ]. Tobin, H.R. Rep. No. 2117, Proceedings Against S. Sloan Colt, 
H.R. Rep. No. 2120; Proceedings Against Joseph G. Carty, H.R. Rep. No. 2121, all 86th Cong., 2d Sess. 
(1960), reprinted in 106 Cone. Rec. 16059-16103 (daily ed. Aug. 23, 1960). 

1°T FR. 606, 607, 608, 86th Cong., 2d Sess. (1960). 
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of the subpoenas on June 29, in insisting on compliance with the demand for the 
production of internal documents and in refusing to accept documents of public 
record and the oral testimony of Mr. Tobin and his associates as a substitute. 
As the Supreme Court stated in McGrain v. Daugherty :)°* 

A legislative body cannot legislate wisely or effectively in the absence of information 
respecting the conditions which the legislation is intended to affect or change; and where 
the legislative body does not itself possess the requisite information—which not infre- 
quently is true—recourse must be had to others who do possess it. Experience has taught 
that mere requests for such information often are unavailing and also that information 
which is volunteered is not always accurate or complete; so some means of compulsion 
are essential to obtain what is needed. 


The November-December hearings offer maay instances in which oral testimony 
without documentary evidence and formal reports without underlying staff memo- 
randa would have been patently inadequate to the purposes of the investigation. 
A few of these may be recounted: 


(1) Mr. Tobin’s recollection concerning the Port Authority’s use of a patronage 
system of paying insurance commissions to a broker who did not perform any work 
was faulty until refreshed at the hearings by documents from the files of the 
Authority’s insurance agency.’ 

(2) At the hearings, Mr. Tobin first specifically denied, then conceded when 
confronted by contemporary documents taken from non-Port Authority files, that 
the Transportation Advisor to the Governor of New York had originally proposed 
that the Port Authority be required to finance the purchase of some $200 million’s 
worth of rail commuter cars." Mr. Tobin first insisted that he had not appealed to 
investment bankers to persuade the Governor that this proposal was inadvisable, 
but when a letter was produced showing that he had done exactly that, he admitted 
that he had done so." 

(3) Mr. Tobin and financial officers of the Port Authority testified at length 
that it would be impossible to prepare a capital account for each Authority facility 
showing operating expenses against gross revenues. They based this on the asserted 
impossibility of allocating debt service cost on each facility. Yet a document secured 
from the Corps of Engineers revealed that the Port Authority had supplied that 
body precisely the type of data sought by the Subcommittee for the George Wash- 
ington Bridge for 1931-1932, including a “total computed annual debt service” that 
it had been testified was impossible to compute.’’* 


208 293 U.S. 135, 174 (1927). (Emphasis supplied.) 

108 Hearings Before Subcommittee No. 5 of the House Committee on the Judiciary on the Port of 
New York Authority, 86th Cong., 2d Sess. 1171-89 (1960) .[hereinafter cited as Hearings]. 

1° Id. at 27-58. 


13 Id. at 30-31. 
197d. at 1543-53. A Port Authority witness testified that the computed debt service had been 


based on assumptions, but no such explanation was provided until the document was called to the witness’ 


attention. 
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Another disclosure of the November-December hearings was that the Port 
Authority’s 1960 budget for public relations was $326,000.""* It was noted that the 
$15,000 cost of a single telegram from Governor Rockefeller and three former 
Governors of New York to all members of the House, urging them to vote against 
the contempt resolutions,’** was not charged to the public relations budget but was 
defrayed out of the Executive Director’s separate budget.’ 


D. The Issues Litigated—United States v. Tobin 


In January 1961, the information against Mr. Tobin charging him with contempt 
came on for trial in the United States District Court for the District of Columbia 
before Judge Luther Youngdahl, sitting without a jury. On June 15, the court 
rendered its decision finding Mr. Tobin guilty as charged. Judge Youngdahl’s 
scholarly opinion merits careful study by all students of federal-state relationships. 
It is here summarized for its illumination of the issues and of the legal and consti- 
tutional status of the Port of New York Authority. 

At the outset, the court disposed of the defendant’s contention that the Sub- 
committee was not authorized to conduct an investigation in which it could call 
for the documents in issue. The court noted that the Reorganization Act of 1946 
gives the Judiciary Committee jurisdiction over “interstate compacts generally”™® 
and that H.R. Res. No. 530, adopted by the House on June 1, 1960,"" perfected the 
Subcommittee’s authorization to conduct full investigations of the activities and 
operations of interstate compacts, using the subpoena power if necessary. On the 
basis of the text of this resolution and the floor discussion attendant on its adoption 
by the House, the court found “that it was the clear import of the June first resolu- 
tion that the Judiciary Committee’’* be authorized to conduct an investigation that 
could encompass the request for the subpoenaed documents . . . at issue.”??® 

In light of constitutional requirements that a congressional committee witness 
be given a clear explanation of the subject matter under inquiry and the pertinency 
thereto of the requested information,’ the court next examined and validated the 

Hearings 2047. 

47d. at 2048. The unique posture of the “States’ rights” issue in the House debate impelled 
Representative Colmer of Mississippi to remark: “I do not think there is anything that has come before 
this short bobtail session of the Congress that will give me as much pleasure and gratification as the 
matter now before us. I was one of those, I am sure everybody else did, too, who received this telegram 
that has been alluded to by the distinguished gentleman from Michigan [Mr. MEADER] from the 
Governor of New York, Mr. Rockefeller, and his immediate predecessors, Mr. Harriman, Mr. Dewey, 
and Mr. Lehman, all urging me on behalf of States rights to oppose this citation. In this contest I find 
myself in the position of the man watching a fight between his wife and a bear. I do not much care 
which way it goes; I am just glad to see the fight. I am happy that so many are in favor of States 
rights in the. great States of New York and New Jersey today.” 106 Conc. Rec. 16087 (daily ed. 
Aug. 23, 1960). 

"5 Hearings 2048. 

™° Standing Rules of the House of Representatives, rule XI, § (1)(L)18, 60 Stat. 827 (1946). 

7 86th Cong., 2d Sess. (1960), amending H. Res. 27, 86th Cong., 1st Sess. (1960). 

18 The effective delegation of the Judiciary Committee’s power, such as it might be found to be, 


to Subcommittee No. 5 was stipulated. 
11° United States v. Tobin, 195 F. Supp. 588, 600 (D.D.C. 1961). 
*#° Watkins v. United States, 354 U.S. 178 (1957). 
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Subcommittee’s procedure in these respects.’** Judge Youngdahl held that the Sub- 
committee Chairman’s opening statement, read to Mr. Tobin at the return of sub- 
poenas, “made indisputably clear the subject matter of the investigation.”’*? Its 
ultimate purpose, so the court found, was!** 

to determine whether legislation to alter, amend, or repeal the Congressional resolution of 
consent to the compacts might be desirable in order to protect the Federal interests 


involved. 


Similarly, the court found that the Government had proved beyond a reasonable 
doubt that the Subcommittee’s extensive and detailed explanation of the pertinency 
of the requested documents was sufficient to. meet requirements of due process, and 
also that the documents were legally pertinent. Rejecting the contention that the 
Subcommittee’s pertinency statement failed to spell out in detail the federal interests 
which the Authority’s operations might be affecting and the way in which the 
subpoenaed documents might reveal this, Judge Youngdahl noted that the investiga- 
tion was to a degree exploratory. He wrote:’** 

To say that [the Subcommittee] was required to delineate with ultimate precision the 
particular elements of Federal interests which the inquiry might reveal to be adversely 


affected would be to require the committee, in effect, to have stated its subject in the 
narrow terms of the conclusions it might later reach. This was obviously impossible. 


In his brief, Mr. Tobin had challenged the validity of the Subcommittee’s 
stated purpose in conducting the investigation. The court reviewed the reservations 
to the congressional resolutions of consent in light of the Port Authority’s activities 
and in light of the compact clause’*® and concluded that the power of Congress to 
legislate pursuant to the reservations is “coextensive with any threat to national 
interests caused by activities of the Authority.”’** It was sufficient, the court held, 
that such threats might be uncovered by the investigation, which was justified as 
groundwork for valid congressional action. Mr. Tobin had also contended that the 
Subcommittee’s stated purpose was not its real purpose but concealed a real and 
improper purpose of punishment of the Authority and its officials. As to this 
issue, the court found that the Subcommittee’s true purposes were those stated by 
it; that their propriety was substantial; and that the inquiry itself had, in effect, been 
voted by the full House.’7 

Judge Youngdahl next addressed himself to contentions that the documents 
withheld from the Subcommittee were privileged. The argument was made that 
Port Authority documents comprising communications to and from the Governors 
of New York and New Jersey and their staffs should be immune from con- 

121 United States v. Tobin, supra note 14, at 600-05. 

722 Td. at 601. 

728 Td. at 602. 

784 Td. at 603. 

125 7d. at 605. 


12° Td. at 606. 
137 1q. at 608. 
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gressional subpoena under a doctrine of “executive privilege.” However, the court 
found it unnecessary to resolve this issue because, as it found, the defense of special 
gubernatorial privilege had never been properly raised before the Committee.’** 
The defendant had also urged that documents prepared and circulated solely 
among the Authority staff and commissioners and confidential reports to the 
Authority from outsiders should be immune. Weighing the interest of the Port 
Authority in secrecy against the need of the Subcommittee for information essential 
to its inquiry, Judge Youngdahl held that the balance must be struck in favor of 
disclosure. That there is no overwhelming need to keep the subpoenaed documents 
secret, he found, is indicated by Mr. Tobin’s 1952 offer to place all Port Authority 
records at the disposal of a Judiciary Subcommittee,'*® and also by Mr. Tobin’s ad- 
mission at the trial that in connection with a recent inquiry by a New Jersey legis- 
lative committee, he was, without invoking privilege,'*° 
producing every paper in the Port Authority that the Commission [sic] asks for. They 
are entitled to every scrap of paper and every memorandum and everything we have... 
| w jithout exception. 


Further, Judge Youngdahl found unpersuasive the defendant’s contention that en- 
thusiasm for the compact device would be dampened if Congress is afforded access 
to documents such as those subpoenaed, pointing to the fact that New York and 
New Jersey had entered into another compact as to which Congress had reserved 
the right to subpoena such documents.’** The court also found that oral testimony 
and documents already available to Congress could not convey a complete picture 
of the Authority or provide adequate basis for potential legislation, basing its con- 
clusion in part on the experiences at the November-December hearings,'** described 
in Part III C, above. 

Finally, the court rejected Mr. Tobin’s argument that the instructions of the 
Governors excused him from compliance with the subpoenas, holding in effect that 
the Governor’s letters were actually the product of efforts to justify Mr. Tobin’s own 


continuous position of noncompliance :'** 


His role was thus more than that of an advisor, and the letters were a ratification of his 
position rather than a command to assume that position. When the letters are thus 
viewed, the Court ‘concludes, refusal to obey the subpoena was wilful within the meaning 


of the statute. 


Mr. Tobin promptly appealed his conviction and much time can yet be expected 
to elapse before a final judgment. Meanwhile the investigation is at a standstill. As 
to the responsibility for the heat that has been generated by the impasse, the expendi- 
ture of time and public funds, and the frustration of the investigative process, the 

198 Td. at 609. 

19° Td. at 612-613; sce note 97 supra. 

Ts. at Crs: 

181 Td. at 613; see also notes 62 and 77-82 supra. 


182 Td. at 612 n. 1142. 
188 Id. at 615. 
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record speaks for itself. Temperately stated, the writer's own views conform to the 
ideas expressed in the following editorial which appeared in the Washington Post 
for June 18, 1961 :1*4 


When the top officials of the Port of New York Authority defied the House of Representa- 
tives last year and were cited for contempt, this newspaper criticized them for “crying too 
soon.” They had refused to yield documents sought by the House Judiciary Committee 
in a clearly authorized investigation of the Authority on the ground that the Committee 
was trying to expose and punish the Authority and to take over supervision of its opera- 
tions. In the trial of the case Judge Luther W. Youngdahl found no such encroachment 
upon the prerogatives of the States of New York and New Jersey. He has upheld the 
contempt conviction of the Authority’s executive director, Austin J. Tobin. 

The purpose is not, of course, to punish Mr. Tobin. He has indicated that he will 
yield the requested documents if the courts finally hold that he should. The issue before 
the courts, for an ultimate appeal to the Supreme Court is anticipated, runs much deeper. 
What power does Congress have to inquire into the operations of a bi-state agency 
created with the consent and approval of Congress? 

No doubt the Port Authority would have had a good case if the Judiciary Committee 
had actually attempted to dismiss or otherwise punish Port Authority personnel or to 
control its operations. But Judge Youngdahl could find no such treading upon for- 
bidden ground. The investigation was undertaken to determine whether the Authority 
was functioning as Congress anticipated when it approved the compact 40 years ago and 
whether the congressional consent to the compact ‘needed any alteration to protect the 
Federal interests. These are legitimate Federal aims which cannot be thwarted because 
some individuals in Congress might, on the basis of the investigating committee’s findings, 
seek to invade the rights of the states in managing their bi-state agencies. 

Well, the States of New York and New Jersey have a right to seek a review in the 
Supreme Court if they wish, but a prudent concern for the taxpayer might well suggest 
compliance with Judge Youngdahl’s decision and postponement of any appeal until there 
is evidence of some real abuse of the congressional power over interstate compacts. 


16D. Ea, col. 1. 





PORT AUTHORITIES IN THE UNITED STATES 
Marvin L. Fair* 


The public port authority has come to play a dominant role in the administration 
of the ports of the United States. As municipalities and states became vitally in- 
terested in the development of their ports as gateways to commerce, they reached out 
for a more effective administrative device to finance, plan, and develop facilities and 
to administer the port in the interest of the entire community. A quasi-independent 
public port authority outside the framework of conventional government departments 
became the preferred administrative device of the many seaports of the nation. 
Airport administration is following a similar line of development. Indeed, as we 
shall see, some communities have put airport administration under the existing 
port authority. 

I 


Evo.uTion oF Port Concept 
The employment of the public authority with broad responsibilities came about in 
this country, as it had earlier in Europe, as the result of the evolution of the concept 
of a port. The term “port” is derived from the old Latin term “porta” meaning a 
gate or gateway. From ancient times a seaport has been recognized as a gateway to 


the city and country which it serves. As this author has observed elsewhere, a port 
is not just a collection of physical facilities in a harbor area but essentially a com- 
munity enterprise whose nature is largely shaped by the community’s conception of 
what the port is or should be. A survey of the types of administrative organizations 
in the various localities of the United States and elsewhere reveals an impressively 
wide range in the concept of a port. 

The elementary concept of the port is that of a public highway. To this end a city 
would pass ordinances designed to assure free and equitable access for all persons 
of the community who sought to use the port for legitimate purposes. An interesting 
early example was a Philadelphia ordinance of 1803 which states: 

It is held that free entrance to, and passage over all piers, wharves, and buildings which 
extend into the stream beyond the low water mark of any navigable stream in the City of 
Philadelphia is a public right. Such structures may be used by all persons, drays, carts, 
etc., desiring to pass over them for the purpose of reaching either river, shore, or any vessel 
that may be moored to any structure. No owners or tenants of such structures nor their 
local representatives have any authority to obstruct or prevent the use of such structures as 


* A.B. 1923, Ohio University; M.A., Ph.D. 1930, Ohio State University. Professor of Business 
Administration and Transportation, and Director of the Transportation Program, The American University, 
Washington, D.C. Author, Port ADMINISTRATION IN THE UNiTep Srates (1954); co-author with E. W. 
Williams, Economics oF TRANSPORTATION (rev. ed. 1959). 

* Marvin L. Farr, Port ADMINISTRATION IN THE UNiTED StaTEs 4 (1954). 

* Act of March 29, 1803, § 12, passed by the County of the City of Philadelphia. 
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passageways for the purpose as described above. . . . Such owners and tenants, or their 
local representatives, have the right, however, to require persons desirous of using these 
structures as passageways, to proceed directly across the same, and after transacting their 
business thereon to leave the premises promptly. 


The Aighway concept evolved into what one might term a utility concept. This 
contemplates an investment in a waterfront plant which serves a public use, essential 
to the economic progress of the community. Equal access to shippers and carriers 
on the land side and adequate accommodation to all vessels desiring to enter for 
loading or unloading became the prime objectives. 

In the broadest sense a public port authority is a public body established by law 
to have specific powers over all or part of a port or port area with specific powers 
to act with respect to a definitive area of responsibility. As the concept of a port 
evolved to what might be called a public business enterprise, the port authority 
became a body with comprehensive powers relative to the entire port area. No 
longer could the port be considered a collection of independent enterprises under a 
very limited degree of control of some local agency which was not staffed for 
necessary technical and financial responsibilities. In this context the port becomes an 
important financial enterprise with a special business service function to perform 
in the provision of and operation of a set of related port facilities, and an administra- 
tion with broad powers to finance development of the port by improved and co- 
ordinated facilities. 

In spite of its late development in this country, port administration is not new. 
The public importance of the port gateway was recognized by the earliest maritime 
nations. Ancient Carthage, for example, in addition to its natural harbor of the 
Lake of Tunis, had two landlocked basins which the city state had constructed. 
The outer square-shaped basin served the commerce of the state while the inner 
circular-shaped one accommodated naval craft. An admiral stationed in a tower 
controlled operations in the basin areas.’ Special officers were appointed to supervise 
and control payments to the sellers of merchandise who had received guarantees 
from the state.* 

Medieval city states, including Genoa and Venice, established some form of public 
authorities which administered maritime law and supervised the loading and un- 
loading of vessels.> The dominance of city states of Italy and the Hanseatic towns in 
the maritime commerce of late medieval and early modern times resulted in the 
establishment of autonomous free ports. Local administration of these yielded re- 
luctantly to the rise of nation states and submission to a degree of national control. 
The prevailing pattern of control of the major ports of the European continent 
today is that while the national government participates in the providing of channels 
and quays, the local municipality or municipalities administer the port’s operations. 


* R. BuswortH SMITH, CARTHAGE AND THE CARTHAGENIANS 353-55 (1916). 

*A. H. L. Hemren, Hisroricac Researcues Into THE Poxirics, INTERCOURSE, AND TRADE OF THE 
CARTHAGENIANS, ETHIOPIANS, AND EGYPTIANS 157-58 (1838). 

®°M. P. CHARLEsworTH, TRADE Routes AND COMMERCE OF THE RoMAN Empire 42 (2d ed. 1926). 
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The port director, often appointed for life, may report to the city board of aldermen 
or to a special governing board whose members represent both government and 


business. 


II 


DEVELOPMENT IN THE UNITED STATES 

It is not apparent that experience on the continent has substantially influenced the 
American experience. Until the last quarter of the nineteenth century, the port cities 
of the United States were groping their own way as had the earliest maritime cities 
of the Mediterranean two thousand years before. It was'only after the concept of the 
port had developed in some American ports that the significance of the British experi- 
ence in this area during the last century attracted attention. Local city control de- 
veloped in some British ports and became a model for early municipal authorities. 
In these, the port warden, or director of the public wharf or wharves, was considered 
an integral part of the city government.® However, it was the successs of the public 
corporation at the ports of Liverpool and Glasgow (1858)* and later at London and 
Manchester which encouraged the employment of the public corporation as a type 
of port authority in the United States. The extensive autonomy of the British port 
authorities and their divorce from local politics made these ports exemplary in 
the field of port administration. 

A comparable movement did not take place in the United States until the 
present century. Public administration had been largely confined to that of a harbor 
master or wharfinger who was appointed by the state or municipality. Only four 
port authorities having broad powers were established in the nineteenth century,. 
namely: the Board of State Harbor Commissioners of the San Franciso Harbor,. 
1863; the Department of Docks, now known as the Department of Marine and Avia- 
tion of the City of New York, 1870; the Department of Wharves, Docks and Ferries 
of Philadelphia, 1885;° and the Board of Commissioners of the Port of New Orleans, 
1896. 

Other ports continued to rely upon the federal government for channel develop- 
ments, and on private interests for waterfront facilities. Railroads, sail boat lines, 
steamship companies, independent dock companies, and waterfront industries pro- 
vided almost all of the waterfront facilities. During the second half of the last 
century, the railroads came to dominate most of the leading ports with their water- 
front trackage and docks. 

By the end of the first decade of the twentieth century, the modern port admin- 
istration movement began; and by the mid-twenties, it had attained substantial 


° Among these ports were Southampton, Hull, and Bristol. The last is the principal British port to 
retain “city hall” administration. A committee of the city council usually administers the port. 

7In 1858, the port of Liverpool was placed under the administration of the Mersey Docks and Harbor 
Board; and the port of Glasgow established the Trustees of the Clyde Navigation. 

* Philadelphia ty 1803 had provided a public wharf and had established the concept of the port as 
public enterprise. See note 2 supra. Nevertheless, a separate department was not created until 1855, 
and a director of the department was not provided for until 1911. 
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momentum. An increasing number of ports came to realize what the cities of San 
Francisco, New Orleans, Philadelphia, and New York realized earlier, that private 
interests could not be relied upon to provide for the development of the port and its 
commerce. So long as the predominant character of a major railroad was that of a 
trunk line stretching into the interior from a single terminus with interest in a 
connecting steamship line, the railroads aggressively constructed waterfront facilities, 
and they provided what were then modern facilities for the transfer between ship and 
rail car. But near the end of the century, the principal railroads became multiple- 
headed systems serving two or more ports. Most of the major ports came to have 
two or more trunk lines, thus providing competition all along the seaboard, and 
destroying the single railroad-port identity of interest. In the second decade of the 
twentieth century, the Panama Canal Act of 1914 prohibited railroad control of inter- 
coastal lines. This resulted in general divorce of rail and steamship interest and 
control. The railroads no longer had the incentive to aggressively construct and 
improve waterfront facilities. Waterfront areas of the older ports declined from 
neglect in spite of growing foreign and coastwise trade. Intercoastal trade increased 
very rapidly after the completion of the Panama Canal in 1916. 


Ill 


Kinps oF Port AUTHORITIES 

Public authorities which have administrative authority at the nation’s seaports may 
be classified as (1) navigation agencies, (2) transportation agencies, and (3) port 
authorities proper. 

Navigation agencies are the oldest of these. Ever since colonial times, it was not 
uncommon for the colony, state, or city to establish rules and regulations covering 
pilotage in harbor areas. Later, authority for selection of pilots was established in 
many states and localities. If the port is far inland, like New Orleans, Albany, or 
Chicago, there may be several pilotage areas involved, with pilots separately licensed 
for each section of the channel. 

The states of Pennsylvania and North Carolina have navigation agencies which 
have broad authority over navigable channels of the state. In Pennsylvania, the 
agency is the “Navigation Commission for the Delaware River and Its Navigable 
Tributaries.” It was established in 1907, and on the basis of the long history of 
its predecessor, the Board of Port Wardens established by the colony of Pennsylvania 
in 1763, claims to be the oldest port authority in the United States. The Act of 1907 
extended its authority over pilots and pilotage. This Board, as part of the Depart- 
ment of Forests and Waters, is a state agency, although the mayor and port director 
of the Port of Philadelphia are ex officio members of the seven man board. For all 
the river and its tributaries, the Board may (1) make rules for the regulation, sta- 
tioning and anchoring of vessels in the channel or at docks to assure adequate room 
for passing of vessels and access to berths; (2) impose fines upon violators of its regu- 
lations with respect to dumping of refuse in navigable channels; (3) remove vessels 





Port AUTHORITIES IN THE UNITED States 707 


sunk or stranded after ten days’ notice to the owner and at his expense; (4) select 
port wardens for the ports of Boston, Philadelphia and Chester; and (5) establish 
regulation for pilotage and select qualified pilots. Philadelphia as a first-class city 
is largely independent of the board with respect to these powers, especially the first 
three. Outside of Philadelphia, the board requires permits for construction or altera- 
tion of waterfront facilities. 

The North Carolina Board of Commissioners of Navigation and Pilotage selects 
port wardens, and administers pilotage regulation and appointments. It handles 
disputes between pilots and masters of ships. 

The transportation authorities, which administer bridges, tunnels, ferries, and 
airports, may include water port administration. They are found in metropolitan 
New York, Philadelphia, and St. Louis. They are transportation agencies of a broad 
character, going far beyond the jurisdiction over waterfront port development and 
management. Such transportation authorities are not to be confused with transit 
authorities, because they do not operate transit or commuter passenger services. 
Rather, they are transportation facility authorities. Although several of the more 
conventional port authorities have jurisdiction over bridges, ferries, highways in the 
port area, terminals, and airports, this jurisdiction is secondary to the responsibility 
for waterfront port administration. 

The metropolitan transportation authorities are all bi-state public corporations. 
This type of authority cuts across the barrier of state and local political units, and 
permits orderly planning and development of the port and other transportation 
facilities of the metropolitan area. Their creation requires the enactment of parallel 
legislation of participating states, and the execution of a compact between the states 
which must be approved by the Congress of the United States. As corporations, they 
are able to acquire, lease, borrow, construct, and operate facilities. They collect and 
spend their own revenue, and may float their own securities. 

The governing board is made up of an equal number of commissioners appointed 
by the respective governors of the participating states. The three port authorities in 
this category include: the Port of New York Authority; the Delaware Port Authority; 
and the Bi-State Development Agency which functions in the St. Louis-East St. 
Louis area. All have essentially the same legal characteristics. 

The Port of New York Authority, established in 1921, not only set a precedent 
for a multi-state authority but also instigated the trend to the public corporation in 
seaport administration. It grew out of an extensive and intensive study of a New 
York and New Jersey Joint Commission which was concerned with growing con- 
gestion in the traffic pattern of the city of New York and environs. Congestion 
involving highways, ferry boats, and rail operations was increasing to the point that 
the trade of the port and even the local trade activities of the city were threatened 
with increasing cost and paralysis. The Port Authority, at the outset of its operation, 
actually had no waterfront jurisdiction except for a few unimportant barge facilities 
at the East River. Until the postwar period, when by a long term lease the 
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Authority acquired responsibility for the Port of Newark, and by a similar long 
term lease, control over the municipal airports of the metropolitan area, the Port 
Authority had remained essentially a bridge and tunnel authority. More recently, it 
has acquired additional waterfront facilities at Hoboken and Brooklyn. The city- 
owned waterfront facilities, located largely on Manhattan, have remained in the 
direct control of the city government, and are administered by the Department of 
Marine and Aviation. 

The Delaware River Port Authority similarly has been excluded from direct 
jurisdiction over the waterfront facilities of the city of Philadelphia and of Camden 
because of the desire of the established governments of these cities to retain control 
and administration. The principal work of this authority relates to bridges over the 
Delaware River in the harbor area. Both the New York and Delaware River 
Authorities carry on promotional activity in behalf of the metropolitan seaport where 
they are located. 

The Bi-State Development Agency of the St. Louis area goes beyond the planning 
and development of transportation facilities and includes the development of drain- 
age, sewage, water supply, recreational facilities, and land use pattern for the 
district. This authority, unlike the New York and Delaware River authorities, has 
no income from bridges and tunnels, and because of inadequate appropriations has 
been unable to finance extensive improvements. 


IV 


WATERFRONT Port AUTHORITIES 


1. Functions 

These are the conventional port authorities. Their jurisdiction is largely confined 
to the harbor, the waterfront facilities, and the marginal rail trackage, highway 
facilities, and storage facilities that constitute an ocean port. A few, including the 
ports of Houston, Texas, and Stockton, California, administer channels extending 
beyond the harbor area. The tasks performed by these port authorities vary widely; 
and hardly any two exercise precisely the same functions. This variation arises from 
differences in legal attributes, conflict of authority with other units of government 
in the harbor area, or simply from unwillingness to assert full legal powers. The 
functions that are performed by the majority of these authorities include: 


dredging of slips and areas which are not maintained by the Corps of Engineers; 

maintenance of publicly-owned waterfront facilities; 

establishing and collecting of charges at publicly-owned facilities; lease of facili- 
ties; maintenance of statistics in regard to port traffic and finance; 

promotion of traffic and trade through the port; 

purchase of the land and facilities required for the development of the port; 

exercise of the right of eminent domain; 

preparation of plans for the development and coordination of facilities; 


construction of needed facilities; 
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assignment of berths at publicly-owned facilities; 

maintenance of accounting and preparation of financial reports which must be 
submitted to some government official or office; 

promotion of public relations; 

raising capital for improvement; 

purchasing, developing and leasing industrial sites. 


The power to exercise the right of eminent domain to acquire waterfront prop- 
erties is frequently granted by law, but is often circumscribed to some extent by the 
requirement of approval of city or state officials, or the exemption of carrier owned 


facilities. 

Port authorities are inclined to be cautious in the exercise of their power although 
its generous use may offer the only hope of an orderly and continued development 
of coordinated operations at the port. 

The functions which are exercised by only a minority of port authorities include: 


regulation of privately-owned terminals in the port area with respect to rates, and 
maintenance in terms of keeping docks clean and in good order; 

maintenance of harbor police; 

ownership and use of harbor craft including fire boats, dredges, barges, lighters, 
and inspection boats; 

regulation and/or operation of bridges, ferries and/or tunnels; 

ownership and regulation of public belt railroads; 

operation of public belt railroads; 

regulation of pilotage, including the licensing of pilots; 

licensing and regulating of stevedores; 

selection and control of the harbor master; 

control of harbor traffic; 

performance of complete terminal operation, including stevedores; 

general cargo terminal operation. 


Of the functions which a port authority may perform, the most rare is that of 
complete terminal operations where the port authority performs all operational steps 
including stevedoring between inland carrier and the ship. 


2. Types of Port Authorities 

In terms of political units involved, the port authority may be identified with 
local governments (municipal or county), or with a district made up of portions of 
two or more municipalities or counties, or it may be an agency within the general 
framework of state government. Previously we have observed that transportation 
authorities, in the three instances described, are each identified with two state govern- 
ments. Approximately two thirds of the waterfront port authorities are local authori- 
ties, that is, municipal, county, or district agencies, while a little over one third 
come under the category of single state agencies. During the last fifteen years, 
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there has been a definite trend from local to state status. Several ports, during this 
time, have come under newly established state or bi-state authorities while retaining 
local authorities for certain functions. The ports in Georgia and Virginia and of 
Philadelphia and Camden are among these. 

In this paper, our primary concern relates to the types of port authority in terms 
of organization and legal status. For this purpose, public port authorities may be 
classified as follows: (1) the government departmental agency, local or state, which 
may be either the executive or commission type; (2) commissions which are (a) 
elective, or (b) appointive; (3) advisory commissions; and (4) public corporations, 
bi-state, state, or local, the members of the board of which may be (a) elective, (b) 
appointive from nominations, or (c) appointive without nominations, 

The principal considerations of organization are the political unit or units which 
appoint the members of the board that constitutes the port authority; and the sources 
of financial support of the port. Normally, the same political unit that is responsible 
for appointments to the board is also identified with the financial ‘support of the 
port. However, occasionally a governor may be empowered to appoint at least some 
members of a local port authority although the sole financial support is provided by 
a city, county, or district. This arrangement seldom proves practical and is likely 
to give way to a more effective identity of appointive power and financial support. 
At Duluth, although the port authority is a state corporation, some of its members 
are appointed by local officials. 

a. Departmental Authorities. Among the organizational types, the one dominant 
in the United States prior to the twentieth century was the municipal department, 
set up like any other city department. The continued prevalence of this type of 
authority in the twentieth century was probably made possible by the fact that the 
federal government, acting through the U. S. Army Corps. of Engineers, early in the 
nineteenth century took over the responsibility for the construction and maintenance 
of harbor channels. We have previously observed the extensive initiative of the rail- 
roads in building waterfront facilities prior to 1915. At the Eastern ports and at 
Seattle, Washington, the railroads serving the ports were collectively the principal 
port authorities. However, with the advent of public activity in port improvement 
and administration, the city departments as intimate parts of the city hall admin- 
istration and politics rapidly gave way to commissions—usually of the independent 
variety (with a few commissions set up to administer existing city departments)— 
and to the public corporation, either local or state. Except for the municipal water- 
front facilities of New York, and Philadelphia, Chicago, and Jacksonville, this type 
of government organization is virtually extinct. The departmental agency may be 
the executive or commission type. These city departments vary widely in organiza- 
tion and functions. At Milwaukee, Miami, and Muskegon, a commission admin- 
isters the city or county department. 

The only authority which might be considered a state departmental authority is 
the former Port of Boston Commission (until 1953, the Port of Boston Authority). 
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This organization, which was replaced by the Massachusetts Port Authority created 
in 1956, was of the commission type but functioned as a department of the Common- 
wealth in its relations to the governor and legislature, just'as truly as the Board of 
Harbor Commissioners of the city of Milwaukee is a department of the city govern- 
ment. 

The independent commission by 1gro had established itself as the prevailing type 
of independent agency to regulate transportation and public utilities at both the state 
and federal levels. It is not surprising that it became popular between 1910 and 
1925, when the trend toward the public corporation got under way. This, therefore, 
was the first major effort to set up a responsible body essentially removed from the 
currents of partisan politics; and to provide an agency with adequate jurisdiction 
and authority to construct facilities, promote the port, and administer its operations 
in the interest of the whole community. Members of a commission are usually 
appointed by the mayor or city manager with the approval of the city council, 
selected by the county board of supervisors, or appointed by the governor and con- 
firmed by the governor’s council or state senate. An exception is found at Port 
Everglades, Florida, where the members of the port district commission are elected 
by voters of the port district. Other ports administered by local commissions are 
Astoria and Port Angeles, Washington; Corpus Christi and Houston, Texas; De- 
troit, Michigan; Fort Pierce, Florida; Long Beach, Oakland, San Diego, and Red- 
wood City, California; St. Paul, Minnesota; and Memphis, Tennessee. Among the 
independent state commissions are those governing the ports of San Francisco, 
Hawaii, and Mobile. 

Conforming to the general pattern of the regulatory commission, the terms of 
port commissioners are generally staggered, and they are appointed for a period 
exceeding the tenure of elected officials. These commissions may be given extensive 
powers, broadly including the functions listed previously. However, unlike the 
public corporation, the independent commission does not have the right to sue and 
be sued, to use a corporate seal, and to issue securities under its own name. 

b. Public Corporations. The establishment of the Port of New York Authority 
in 1921 received extensive publicity throughout the county, and apparently ushered 
in a trend toward the public corporation as the preferred type of port authority. 
The public corporation, like any corporation, is an entity for all legal purposes, and as 
such, its actions are essentially independent of the political units of state or local 
government which created it. However, it is not entirely autonomous since it is 
necessarily subordinate to the establishing government as a whole, and especially to 
the chief executive and legislative body of the state in which it is located. States can, 
therefore, place some limits on the authority granted in the articles of incorpora- 
tion, and certain designated actions may be subject to veto by the chief executive 
or legislature. The public corporation, nevertheless, affords a wide range of latitude 
of administrative action, and provides maximum insulation from currents of partisan 
politics. The public corporation as a port authority enjoys substantial advantages in 
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its freedom to plan and construct improvements of the port. It has complete juris- 
diction over its own revenues, which it may collect from the operation of port facili- 
ties and other facilities such as bridges, tunnels, and airports. This financial inde- 
pendence, combined with the flexibility of action which independent legal status 
provides, makes possible a program of continued improvement of the port by the 
port administration. Port authorities lacking this independence and flexibility may 
experience much frustration in carrying out plans for improvement, dependent as 
they are on the generosity of state legislators, county commissions, or city councils. 
There are twenty-one local port corporations. They govern the following ports: 

Albany, New York Oswego, Michigan 

Beaumont, Texas Pensacola, Florida 

Brownsville, Texas Raymond, Washington 

Brunswick, Georgia Rochester, New York 

Coos Bay, Oregon Savannah, Georgia 

Galveston, Texas Seattle, Washington 

Long View, Washington Tacoma, Washington 

Los Angeles, California Tampa, Florida 

Monroe, Michigan Vancouver, Washington 

Norfolk, Virginia Waukegan, Illinois 

Orange County, Texas 


These corporate bodies are all administered by Boards of Commissioners. In 
most instances, the commissioners are appointed by the local authority, municipality, 
or county. However, eight Boards are elected by the electors of the port districts. 
These are located at: Beaumont, Brownsville, and Orange County, Texas; and 
Long View, Raymond, Seattle, Tacoma, and Vancouver, Washington. 

There are now twelve state corporate port authorities. They include the South 
Carolina State Ports Authority; the Georgia Ports Authority; the Virginia State 
Ports Authority; the Greater Baton Rouge Port Commission; the Lake Charles 
Harbor and Terminal Department, Louisiana; the Board of Harbor Commissioners 
of the Port of New Orleans; the South Jersey Port Commission; the North Carolina 
State Ports Authority; the Main Port Authority; the Maryland Authority; the 
Massachusetts Port Authority; and the Port Authority of Duluth. All of these corpo- 
rate authorities are governed by boards of commissioners who are appointed by the 
Governor of the state, except for the Port of Duluth, where local authorities appoint 
a majority of the members. At New Orleans and Baltimore, the Governor selects 
appointees from among nominees. In New Orleans nominations are made by the 
New Orleans Clearing House, the New Orleans Chamber of Commerce, the New 
New Orleans Cotton Exchange, the New Orleans Board of Trade, and the New 
Orleans Steamship Association. Each of these five organizations submits the names 
of two nominees to the Board of Commissioners of the Port of New Orleans. The 
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board selects three of the ten as nominees and forwards the list to the Governor for 
one appointment to fill a vacancy. 

In Baltimore, the Governor selects five commissioners from a slate of fifteen 
nominated ratably by the Board of County Commissioners of Anne Arundel County, 
the Mayor of Baltimore City, and the Board of Commissioners of Baltimore 
County. Unusual is the Maryland statement of personal qualifications of board 
members, which reads, “The members of the authority shall be persons of ability, 
experience and integrity and shall not be selected as representing or supporting any 
special interest or interests.”® This contrasts sharply with the representation of com- 
mercial interests at New Orleans. 

c. Multiple Port Authorities. Some harbors have multiple port authorities. This 
causes an overlapping of jurisdictions. It has been observed that the states of Vir- 
ginia and Georgia have established corporate state authorities, but that local port 
authorities continue to function. South Carolina and North Carolina have truly 
centralized state corporate authorities which have complete jurisdiction of all sea- 
ports of the state. The port of New York has both the Port of New York Authority 
and the Department of Marine and Aviation; the port of Philadelphia has the 
Delaware River Port Authority and the City Department of Commerce; and the 
port of Camden is governed by the Delaware River Port Authority and the South 
Jersey Port Commission. While the state or regional authorities have waterfront 
administrative powers, these functions are in practice generally left to the municipal 
authority. The general authority may operate bridges, tunnels, and airports, and may 


limit its water port activities to promotion and development of the seaport. 


Vv 


TRENDS IN Type oF Port AUTHORITY—CONCLUSION 

The table below sets forth the trend in the types of organizations of port 
authorities in the United States from 1921 to 1961. In terms of newly established port 
authorities, it will be observed that as of 1921, the number was rather evenly divided 
between government departments, independent commissions, and public corpo- 
rations, but that since 1921, except during the depression decade of the 1930's, the 
trend has been toward the public corporation. During this decade, more independent 
commissions than public corporations were established, perhaps because public 
corporations, like private corporations, experienced difficulty in floating securities. 
There is now a trend toward state authorities. In fact, most of these are of post- 
World War II origin, the most recent ones being those of Virginia, Maryland, 
Mississippi, and Massachusetts. 


* 1950 amendments to Maryland Port Authority Act, Mp. Cope ANN. art. 62B, § 3(c) (1957). 
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NuMser oF Port AuTHorITIES BY TYPE, 1921, AND CREATED IN SUBSEQUENT Periops 
Distribution of 
authorities 
established 
by 1921 1921-1930 1931-1940 1941-1950 1951-1961 
Government 
Departments 


Independent 


Commissions 


Public 
Corporations 7 3 10 9 


The use of port authorities in the United States was meager before 1910 but has 
developed rapidly since that time. These authorities have increased in number and 
improved in structure. Public corporations have multiplied in this area, as they 
provide for more autonomous and adequate jurisdiction for development and opera- 
tion. The aggregate of experience in the development of port authorities by ports 
of the United States is impressive. However, a substantial degree of politics, local or 
partisan, remains, with the result that the Directors or Managers usually have brief 
tenure and, therefore, seldom are trained professional port administrators. In other 
words, our political tradition has not kept pace with advances in the legal structure 
of port administration. 





AN AUTHORITY IN ACTION—AN ACCOUNT OF 
THE PORT OF NEW YORK AUTHORITY AND ITS 
RECENT ACTIVITIES* 


SipneEY GOoLpsTEINt 


INTRODUCTION 

The following is a discussion of the New York Port Authority’s most recent con- 
tributions in coping with the complex terminal and transportation problems which 
beset the huge metropolitan area which it serves. It covers, first, the Port Authority’s 
creation; second, its organizational and financial structure; third, the means by which 
it is subject to popular control; and finally, recent Port Authority endeavors which 
dramatize the agency’s dynamic character. 

Before commencing this discussion, I should like to point out that the Port 
Authority is currently operating twenty-two terminal and transportation facilities 
in the metropolitan area of New York and northern New Jersey, an area composed 
of over 13,000,000 people residing in more than 360 separate and distinct communities, 
embracing 220 municipalities. Port Authority facilities represent a net capital invest- 
ment of over one billion dollars. They consist of four bridges and two tunnels 
between the States of New York and New Jersey, four airports, and two heliports, 
six marine terminals, three inland freight terminals, a grain terminal and a bus 
terminal. In addition, the Port Authority maintains nine regional trade development 
offices in the United States and overseas, appears continuously before Congress and 
federal agencies on matters of concern to the commerce of the Port and makes 
periodic studies of ways to improve that commerce, including the feasibility of 
providing additional terminal and transportation facilities.’ 


1. The Creation of the Port Authority 

An accident of history divided the geographically unified Port of New York area 
between the Colonies of New York and New Jersey. Throughout the nineteenth 
century this division led to many interstate quarrels, the most famous of which con- 
cerned the Hudson River steamboat monopoly that New York had granted to 
Robert Livingston and Robert Fulton—a dispute which culminated in Chief Justice 


* This paper was presented to the Municipal Law Section of the American Bar Association at its 
meeting in Miami Beach, Fla., Aug. 25, 1959. It does not include any reference to the current controversy 
over the kind and degree of federal interest in the Port of New York Authority. See United States 
v. Tobin, 195 F. Supp. 588 (D.D.C. 1961). Mr. Goldstein believes that since this case is presently before 
the United States Court of Appeals for the District of Columbia, comment by him on the matter in 
controversy would not be appropriate. 

+ LL.B. 1930, St. John’s College, Brookiyn, N.Y. General Counsel, The Port of New York Authority, 
Member of New York, Federal, and American Bar Associations. 

* This paragraph includes the development of Port Authority facilities subsequent to the preparation 
of this paper in 1959. 
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Marshall’s famous decision in Gibbons v. Ogden” upholding the federal govern- 
ment’s commerce power as against conflicting state action. 

In describing the reasons for the Port Authority’s creation, two factors deserve 
special mention. The first was the insistence by New Jersey interests that railroad 
freight rates to their portion of the Port District should be adjusted to take into 
account New Jersey’s geographical position on the landward side of the harbor. 
When the issue reached the Interstate Commerce Commission in 1917, the Com- 
mission, in denying that existing rates were prejudicial to New Jersey, said:* 

. . . historically, geographically, and commercially New York and the industrial district 
in the northern part of the State of New Jersey constitute a single community 


and 


. . cooperation and initiative must eventually bring about the improvements and benefits 
which the complainants hope to attain through a change in the rate adjustment. 


The second reason leading to the Port Authority’s creation was the inability of 
the Port’s archaic terminal and transportation facilities to handle efficiently the ever- 
increasing amount of goods that sought to use the harbor or were needed to support 
the region’s growing population, a fact that became painfully apparent from the 
bottlenecks that developed during World War I. 

To solve these and other problems, the New York Legislature in 1917 created 
a study commission to act jointly with a similar agency created by New Jersey. 
The separate commissions organized themselves as a single body known as The 
New York, New Jersey Port and Harbor Development Commission. 

After more than three years of study the Commission compiled an extensive 
report urging the creation of a permanent interstate agency as the fundamental 
condition to the carrying out of a unified program of port improvement. The 
report advocated use of the “Compact Clause”* of the Federal Constitution, author- 
izing the States to enter into compacts with one another, to establish a regional port 
authority. Until this time the “Compact Clause” had lain dormant—having only 
been used in the adjustment of state boundary disputes. 

The Commission’s recommendation bore fruit when in 1921 both States entered 
into an Interstate Compact® creating the Port Authority, a new and different type 
of public agency, for the express purpose of developing the Port District on a joint 


and cooperative basis. 
2. The Port Authority's Organizational and Financial Structure 


Though the Port Authority is defined as “the municipal corporate instrumentality 
of the two States,”® the methods it employs in fulfilling its governmental responsi- 
bilities are those of a private business corporation. The Port Authority consists of a 

* 22 U.S. (9 Wheat.) 1 (1824). 


* The New York Harbor Case, 47 I.C.C. 643, 739 (1917). 


* U.S. Const. art. 1, § 10, cl. 3. 
® N.Y. Unconsor. Laws tit. 17 (McKinney 1953); N.J. Srat. ANN. tit. 32 (1940). 
® N.Y. Unconsor. Laws § 6451 (McKinney 1953); N.J. Stat. ANN. § 32:1-25 (1940). 
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Board of twelve Commissioners—six appointed by each Governor with the advice 
and consent of the respective State Senates for overlapping terms. The Commis- 
sioners are subject to removal for cause and serve without compensation, the absence 
of which may account for the fact that Commissioners have invariably been out- 
standing business leaders, professional men, or educators. Time and time again, the 
Governors have re-appointed Commissioners without regard to partisan considera- 
tions. This has enabled the Port Authority to achieve a continuity in management 
essential to a sound program of port planning. It has also enabled the Port Authority 
to adopt the most advanced techniques of modern corporate personnel management 
to develop a career staff of able and conscientious employees. 

Though the Port Authority is given the power to borrow money and secure the 
same by bonds,’ it is expressly denied the power to levy taxes* or to pledge the 
States’ credit in support of its securities.? Thus, Port Authority facilities must be 
self-supporting, and to the Port Authority, as to a private business corporation, can be 
applied the acid test of the balance sheet. 

The Port Authority does not undertake projects which private enterprise can 
handle. However, it insists on making certain that each group of facilities should 
ultimately be self-sustaining. This means that the Port Authority operates within a 
narrow margin of financial practicability and most of its projects have involved 
heavy developmental losses which private enterprise was unwilling to assume. As 
we have seen, Port Authority facilities now represent a net capital investment of over 
$850,000,000, financed by bonds backed solely by the revenues and reserves of Port 
Authority projects, without charge to the general taxpayer. 


3. Popular Control Over the Port Authority 
Although the Port Authority enjoys administrative flexibility not possessed by 
departments of State government, it operates nonetheless within the framework of 


traditional democratic concepts. 

a. Legislative Authorization and Continuing Review. The Compact specifies 
that,’ 

The port authority shall have such additional powers and duties as may hereafter be 
delegated to . . . it from time to time by the action of the legislature of either state con- 
curred in by the legislature of the other. 


In point of fact, the Port Authority has procured additional bi-state legislation in 
connection with practically every major project it has undertaken. The almost 
annual passage of legislation relating to the Port Authority has given both Legisla- 
tures constant occasion to review and supervise Port Authority performance. The 

7 N.Y. Unconsot. Laws § 6407 (McKinney 1953); N.J. Stat. ANN. § 32:1-7 (1940). 

° N.Y. Unconsor. Laws § 6459 (McKinney 1953); N.J. Stat. ANN. § 32:1-33 (1940). 

° N.Y. Unconsor. Laws § 6408 (McKinney 1953); N.J. Srat. ANN. § 32:1-8 (1940); consented to by 
Congress, 42 Stat. 174 (1921). See also, N.Y. Unconsor. Laws § 6451 (McKinney 1953); NJ. Srat. 


ANN. § 32:1-25 (1940). 
7°.N.Y. Unconsor. Laws § 6408 (McKinney 1953); N.J. Stat. ANN. § 32:1-8 (1940). 
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Compact assured that this continuing review would be exercised intelligently by 
requiring the Port Authority to make an annual report to the Legislatures “setting 
forth in detail the operations and transactions conducted by it. . . .”"* 

b. Executive Review. The most dramatic example of continuing democratic con- 
trol over Port Authority activity is that represented by the gubernatorial veto. The 
Port Authority must submit the minutes of its Board of Commissioners to both 
Governors and each shall, within ten days’? 

. . . cause the same to be returned to the Port Authority either with or without his veto 
on any action therein recited as having been taken by any Commissioner appointed from 
[his] state. 


The mere possession of this power by the Governors results in continuing col- 
laboration between them and the Commissioners. Its infrequent exercise is proof 
that Port Authority policies are consistent with those of the Governors. 

c. Local Government Participation. Though the Port Authority is an agency of 
the States and thus by virtue of well-established law is not subject to municipal 
regulation,’* the States nevertheless, in certain specific instances where they believed 
the public interest would best be served, have required municipal consent as a pre- 
requisite to Port Authority action. Thus, in the normal situation the Port Authority 
cannot condemn municipal property’* and hence the execution of Port Authority 
plans are dependent upon the Port Authority's ability to reach voluntary agreements 
with municipalities. 

Moreover, the coordinated development and operation of the major air terminals 
in the Port District could only have been achieved by Port Authority-municipal 
cooperation authorized by specific legislation,’® pursuant to which the Port Authority 
has entered into long term leases with the Cities of New York and Newark providing 
for Port Authority operation of New York International, La Guardia and Newark 


Airports. 


4. Recent Port Authority Activities 
I should now like to bring you up to date on recent Port Authority undertakings 
which I believe underscore the fact that terminal and transportation questions are 


1 Ibid. 
129N.LY. Laws 1927, ch. 700, § 2, as amended, id. 1956, ch. 215; N.J. Stat. ANN. § 32:2-7 (1940). 


18 F.g., Port Authority v. Weehawken, 27 N.J. Super. 328 (Ch. Div. 1953), 99 A.2d 377 (1953), rev'd 
on other grounds, 14 N.J. 570, 103 A.2d 603 (1954). This case was later cited with approval in 
Bloomfield v. Highway Authority, 18 N.J. 237, 113 A.ad 658 (1955). 

14NLY. Unconsot. Laws § 6407 (McKinney 1953); N.J. Stat. ANN. § 32:1-7 (1940); consented to by 
Congress, 42 Stat. 174 (1921). The sole exception is that in New Jersey the Port Authority may condemn 
municipal property necessary for George Washington Bridge purposes without municipal consent, although 
the consent of another state agency—the State House Commission—must be obtained. N.J. Stat. ANN. 
§ 32:1-33.1 (1960 Supp.). At the present time, the Port Authority has reached an agreement with 
the Borough of Fort Lee relating to the acquisition of property owned by the Borough necessary for 
the second deck of the George Washington Bridge so as to avoid the necessity of going through the 
statutorily permissible condemnation procedure. 

18 NLY. Unconsor. Laws §§ 6601-6617 (McKinney 1953); N.J. Star. ANN. §§ 32:1-35.1 to 32:1-35.17 


(1960 Supp.). 











An Autuority in AcTion—Tue Port or New York AUTHORITY 719 


never finally solved in a developing, expanding economy such as ours, but are con- 
tinously requiring new studies, new plans and new projects, and thus present ever- 
new challenges to the Port Authority. 

a. Conquering the Port District's Water Barriers. Three years ago the Port 
Authority was operating two twin-tube tunnels and one bridge across the Hudson 
River, as well as three bridges joining New Jersey to Staten Island in New York. 

Since that time the Port Authority has placed in operation a third two-lane tube 
to the Lincoln Tunnel at a cost of $95,000,000 and in 1958 commenced construction 
of a second deck to the George Washington Bridge, including a bus passenger facility 
which is to be part of the expanded bridge. It is estimated that the cost of the total 
George Washington Bridge improvement, which is scheduled for completion in 
1962, will exceed $180 million. 

You will recall that the second deck’s construction was included in the recom- 
mendations contained in the Joint Study of Arterial Facilities conducted by the 
bi-state Port Authority and the single-state Triborough Bridge and Tunnel Authority, 
a New York City agency. This study recommended a vast construction program 
which included, in addition to the expanded George Washington Bridge, a new 
bridge across the Narrows of New York Harbor, linking Staten Island to Brooklyn. 
The program’s purpose was to provide a system of vehicular bridges and highways 
which would make it possible for traffic not seeking to enter Manhattan to bypass 
that already congested island. 

Before construction of the Narrows Bridge could be undertaken, many hurdles 
had to be surmounted. These included protracted negotiations with the Department 
of the Army for needed acquisition of certain federal fort properties and the execu- 
tion of a.definitive agreement between the two Authorities obligating the Port 
Authority to finance bridge construction and Triborough Bridge and Tunnel 
Authority to construct and operate the bridge as the Port Authority’s lessee. 

The ground-breaking ceremonies signaling the start of bridge construction were 
held in the summer of 1959. The bridge, which is scheduled for completion in 1965, 
should present a majestic sight as it reaches across the Narrows with the longest 
suspension span of any bridge in the world. It will provide the first direct connection 
between Staten Island and the other four New York City boroughs.’® 

b. Marine Terminal Developments. Substantial progress has also been made 
in the Port Authority’s program of marine terminal development. The Port Author- 
ity has recently acquired and put into operation on the Brooklyn waterfront a 
new marine terminal—the Erie Basin-Port Authority Piers. This, together with the 
Port Authority’s contemplated $85,000,000 development of the previously acquired 
Brooklyn-Port Authority Piers, will provide extensive modern marine terminal 
facilities to serve that portion of the Port’s commerce which uses the New York 
waterfront. 


* Financing of this facility has since been assumed by the Triborough Bridge and Tunnel Authority, 
and the bridge will be operated by that agency alone. 
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The New Jersey waterfront has also been the scene of active Port Authority under- 
takings. Important improvements have recently been made at both Port Newark 
and the Hoboken-Port Authority Piers. In addition, as of April 1958, the Port has 
commenced the development of a huge new $150,000,000 marine terminal on Newark 
Bay in Elizabeth, New Jersey. This facility is scheduled to be in operation by 
1961 and is to be known as the Elizabeth-Port Authority Piers. 

Furthermore, within the past two years, the Port Authority has acquired floating 
grain elevators for use in connection with its Grain Terminal located on the Brooklyn 
waterfront. These elevators are the only ones presently in operation in New York 
Harbor; they serve the entire port by performing the essential service of transferring 
grain between vessels in the harbor, thus avoiding costly delays and spoilage. 

c. Airport Developments. The Port Authority operates the region’s four major 
air terminals—New York International and La Guardia Airports in New York, and 
Newark and Teterboro Airports in New Jersey. It also operates two heliports, 
one located in midtown and the other, opened in December 1960, in downtown 
Manhattan. 

Two recent developments have occurred at New York International Airport 
which merit attention. First, the Port Authority’s new passenger terminal develop- 
ment known as Terminal City was officially opened last year. At present the “City” 
consists of an International Arrival Building with two adjoining Airline Wing 
Buildings. When completed, the “City” will include several additional airline 
terminal buildings with connecting roadways, taxiway and aprons, all located within 
a 655 acre landscaped oval. 

Second, October 1958 marked the commencement of regularly scheduled jet 
operations at the airport under controlled conditions designed to insure that the 
noise characteristics of the jet aircraft would prove to be tolerable to the residents 
of communities surrounding the airport. Jet flights have also necessitated costly 
runway extensions, as wel] as certain precautionary construction to protect persons 


ewe 


on the airport itself. 

At Newark Airport the Port Authority is in the process of constructing a new 
cargo handling center, as well as a new control tower. La Guardia Airport is also 
the scene of extensive redevelopment which includes a large new passenger terminal 
and an increase in aircraft gate positions by as much as fifty per cent. 

d. Port Promotion and Protection. Three years ago the Port Authority had 
already undertaken a large scale program of port protection and promotion, including 
the establishment of regional trade promotion offices in New York City, Chicago, 
Cleveland, Washington, D.C., and in Rio de Janeiro, Brazil. Since then, the Port 
Authority has established three additional offices—in London, England, in Zurich, 
Switzerland, in San Juan, Puerto Rico, and in Pittsburgh. 

The function of these offices is to attract new and increased freight routings to 
the Port of New York by performing a wide range of services to export-import 
shippers and others engaged in international trade. 
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e. The Port Authority’s Limited Entry Into the New York Commuter Railroad’ 
Crisis. The recent developments previously described are well within the basic 
legal and financial pattern of historic Port Authority operations. However, recently 
the Port Authority has entered an important new field which lies outside its tradi- 
tional role—participation in New York State’s newly adopted commuter rail transit 
program. 

Ever since the end of World War II, commuter railroads in the New York-New 
Jersey metropolitan area, as well as elsewhere throughout the nation, have been faced 
with mounting deficits caused by steadily diminishing passenger use and steadily 
rising operating costs. These conditions have already led to the abandonment of 
certain segments of rail service in the port area and threaten, if not alleviated by 
Government action, to result in the wholesale discontinuance of existing commuter 
rail service—service which is vitally needed for the region’s continued economic 
well-being. 

Over the years, many private and governmental agencies, including the Port 
Authority, have studied this perplexing problem. Certain individuals recognizing 
the Port Authority’s expertise in terminal and transportation matters, have called 
upon it single-handedly to “take over” and “solve” the commuter railroad crisis. 
In response to these demands, the Port Authority has pointed out that rail transit 
is, and inevitably will continue to be, a deficit operation and that the assumption of 
such deficits by the Port Authority is not only precluded by existing Port Authority 
statutory and contractual commitments, but would result in crippling and ultimately 
ruining the Port Authority’s credit standing, thus bringing to a halt its bi-state 
program for the continued development of essential port facilities, airports, and 
arterial highway connections. The fact is, as we have seen, that if the basic concept 
of the Port Authority is not to be destroyed, Port Authority facilities must ultimately 
prove capable of self-support. 

In devising his Administration’s plan to meet the commuter crisis, both Governor 
Rockefeller and his Special Consultant on Transportation, Robert W. Purcell,, 
recognized these limitations on the Port Authority’s power—limitations inherent 
in the very nature of a self-supporting, non-partisan, public corporation—and 
together with the Port Authority worked out a feasible program which would 
enable the Port Authority to use its administrative, financial, and legal skills in the 
transportation field to contribute, in part, to a solution of the commuter railroad 
problem. 

The plan Governor Rockefeller submitted to the Legislature emphasized the 


need to provide commuters with improved facilities, since much of the equipment 


used by commuter railroads has been in service for more than forty years. The 
Governor pointed out that the railroads’ financial plight makes it both costly and 
difficult for them to borrow the needed funds with which to purchase new equip- 
ment. He noted that the commuter railroads would be greatly aided if they could 
rent such equipment from the Port Authority and, hence, he recommended that the 
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Port Authority be authorized to purchase passenger cars and locomotives and to 
lease them to commuter railroads at reasonable terms for a long period of years. 
Governor Rockefeller said :'7 

In order to avoid any possible impairment of the Port Authority’s credit, I propose that the 
State advance $20,000,000 from its capital construction fund to the Port Authority for the 


purchase of equipment. This sum would eventually be repaid from the rentals that the 
Port Authority would receive from the railroads or from the sale of bonds to the public. 


I also recommend adoption of a constitutional amendment permitting the State to 
guarantee a maximum amount of $100 million of Port Authority bonds issued for the 
purpose of financing the purchase-lease program and for repaying the State’s advances. 


In addition to providing new railroad equipment, other phases of the Governor’s 
comprehensive attack on the commuter rail crisis—phases which do not involve the 
Port Authority—include: (a) both interim and long-range railroad tax relief; (b) 
State aid to municipalities to offset losses in real estate tax revenues which might re- 
sult from railroad tax relief; (c) administrative adjustment of the State’s so-called 
“Full Crew” law, which prescribes the minimum personnel to be employed on trains 
operating within the State; and (d) the creation of a new bi-state agency with New 
Jersey for the handling of common commuter problems on both a short- and long- 
term basis. 

The Legislature adopted those aspects of the Governor’s pro’ +. which required 
statutory sanction.'® In the legislation relating to commuter rai. vad equipment, the 
State of New York authorizes the Port Authority to spend $20,000,000 from its 
general funds for the purpose of purchasing railroad cars and equipment to be 
leased to the commuter railroads.’® 

The legislation also empowers the Port Authority to borrow money for similar 
purposes upon the adoption of an amendment to the New York Constitution which 
would make the State liable for the repayment of the money so borrowed and the 
interest thereon. As the Governor’s message indicates, the constitutional amendment, 
when adopted, will authorize Port Authority borrowing, for commuter railroad 
equipment purposes, to a maximum of $100,000,000. Before the constitutional 
amendment can take effect, it has to be adopted by the new 1961 Legislature*® and, 
thereafter, must be approved by the people.*? In the interim, the Port Authority 
will, of course, proceed with the purchase and lease of equipment on the basis of 
the State’s $20,000,000 appropriation. 


77 Governor’s Message to the Legislature, March 20, 1959, Recommending a Program to Attack the 
Transportation Ills Which Beset the State, in State oF New York, Pustic Papers or Newson A. Rocke- 
FELLER, 53RD GOVERNOR OF THE STATE oF NEw York, 1959, at 130, 134 (1961). 

*® N.Y. Unconsoc. Laws §§ 6641-6648 (McKinney 1960 Supp.) (Port Authority authorization); N.Y. 
Sess. Laws 1959, chs. 639-641 (commuter railroad legislation not involving the Port Authority). 

*° N.Y. Unconsor. Laws §§ 6641-6648 (McKinney 1960 Supp.). 

*° This legislation was adopted by the 1961 Legislature as Laws of New York, 1961, ch. 312. 

*! The proposed amendment was approved by the people in a referendum on Nov. 7, 1961. See 
New York Times, Nov. 9, 1961, p. 24, col. 3. 
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The Purcell Report, upon which both the Governor’s recommendations and the 
subsequently enacted legislation were based, pointed out that”* 


It should be possible to expand the equipment purchase program through monies derived 
from private banking sources based upon the pledge of the payment of railroad rentals 
or other payments on a normal equipment trust schedule and having the equity advantage, 
say to the extent of a 25° down payment on the equipment, provided by the State 
advances to the Port Authority. Repayment of the State’s advances would be subordinated 
to such bank loans. By resort to such private sources, sufficient funds might be made 
available to meet the entire reasonable needs for new equipment of the three commuter 
railroads serving residents of New York. 


The Purcell Report observed that its program 


. .. would give to the people of the State the benefit of the experience and efficiency of the 
Port Authority and its broad background in all phases of transportation in the New York 
Metropolitan area. . . 


The concurrently enacted New Jersey legisiation,”* made necessary by the Port 


Authority’s bi-state status, provided that the Port Authority powers relating to com- 
muter railroad equipment are not to be effective until Congress approves a Compact 
creating a new bi-state transportation agency. The House of Representatives has 
already approved this Compact, and it is expected that the Senate will do likewise. 

The Port Authority, however, has not been marking time. Immediately after 
the legislation’s adoption it commenced a series of meetings with railroad repre- 
sentatives to determine their equipment needs. In addition, it has been working out 
the necessary financing details. I want to emphasize that the railroad equipment 
program does not involve the use of Port Authority revenues or reserves in any 
manner or form, directly or indirectly. 

In concluding, I should like to underscore one point: although the Port 

Authority is subject to democratic controls, its activities have always been conducted 
without reference to partisan political considerations. If this were otherwise, it could 
not long endure as a useful interstate mechanism. The absence of partisan politics 
in Port Authority endeavors is seen from the following statements rendered a few 
years ago by two well-known political opponents, both former Governors of New 
York. Republican Governor Dewey said :** 
Through its great public works, [the Port Authority] has set an example for the admin- 
istgation of public business on a sound and efficient basis. Its prudent management has 
established a credit rating unique among government agencies... . I am proud to say 
that [the Port Authority Commissioners] set an example of high integrity in government 
officials. 


22 Ropert W. Purce.y, SpeciaL Report TO THE GOVERNOR ON PROBLEMS OF THE RAILROAD AND Bus 
Lines in New York STATE 31, 35 (1959). 

98 NJ. Stat. ANN. §§ 32:2-23.20 to 32:2-23.26 (1960 Supp). 

**Letter in opposition to H.J. Res. 375, in Hearing Held Before Subcommittee No. 5 of the House 
Comm..on the Judiciary on H.]. Res. 375, To Rescind the Consent of Congress Creating The Port of New 
York Authority, May 21, 1952 (Stenographic Report, pp. 251, 252, 253). 
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Democratic Governor Lehman observed that Port Authority facilities demonstrate 
that a public agency can plan and execute activities” 


. . . with an ability which measures up to our highest standard of industrial efficiency and 
with a selfless devotion to the public good which reflects our highest ideal of Government. 


On the other side of the Hudson, a similar high opinion of the Port Authority and 
its activities is expressed by New Jersey political leaders. While still in office, former 
Governor Driscoll cited with approval the Port Authority’s “works, its credit stand- 
ing, its reputation and its responsiveness to our regional problems in the continued 


development of our joint Port area,” and further stated :*® 


I speak for the people of New Jersey when I say that we are proud of the work that 
we have accomplished through this bi-state agency which serves the citizens of our two 
states well; and I think have made a great contribution not only to the economy of our 
area but the well-being of our entire country. 


More recently, Governor Meyner said :?7 


Each succeeding accomplishment of The Port of New York Authority re-emphasizes the 
amazing foresight of those who, by fostering the bi-state Compact of 1921, were re- 
sponsible for the establishment of this great public agency. As a result of the unselfish 
public zeal and statesmanship of a few men, led by Governor Walter E. Edge of New 
Jersey and Governor Alfred E. Smith of New York, destructive competition between the 
States was replaced by beneficial cooperation. 

25 Letter in opposition to H.J. Res. 375, id. at 243, 246. 


®° Statement of Governor Driscoll, id. at 274, 278. 
7 Speech delivered at the dedication ceremonies of the Lincoln Tunnel, Third Tube, on May 25, 1957. 





THE FINANCING OF TVA 


ARNOLD R. Jones* 


INTRODUCTION 


The Tennessee Valley Authority's (TVA) investment in power, flood control, 
navigation, chemical, and other fixed assets exceeds two and a half billion dollars. 
Capital expenditures are expected to reach $160 million in the current fiscal year 
—1961—and will probably exceed $200 million next year. Capital expenditures of 
about the same range are expected during each year for the foreseeable future. Power 
revenue in fiscal 1960 was $242 million; fertilizer revenue was $17 million. Expendi- 
tures for operation and maintenance of all programs were $170 million last year 
but will increase steadily as the power system and other activities grow. 

These figures offer a glimpse of the size of TVA’s financing responsibility. Large 
as the expenditures are, they are dwarfed by those of many government agencies. 
It is not, however, the size of TVA’s expenditures that is of most interest. The 
interest in TVA’s financing centers on its methods and policies; for a government 
agency, they have been unique. TVA now has three sources of funds: (1) appropri- 
ations, (2) revenues, and (3) electric power bonds. Each source will be discussed in 
this paper. The fact that TVA may use its revenues and bond proceeds without an- 


nual appropriation by Congress is of great importance in the stability of its self- 
financed activities. 

It is the purpose of this article to review these methods and policies, past and 
future, identifying the important ways in which they are unique and have contributed 


to effective management. 


I 
Score OF OPERATIONS 


1. General 

Congress granted to the TVA a considerable measure of the administrative free- 
dom and flexibility customarily found among private corporations. TVA is a federal 
corporation created by the Tennessee Valley Authority Act oz 1933.’ Its three- 
member Board of Directors is appointed by the President subject to confirmation by 
the Senate.? It is an independent agency in that its Board is responsible directly to 
the President and Congress, and not to one of the traditional departments. Within 


* B.S. in Business 1927, University of Kansas; Certified Public Accountant. Assistant Budget Director 
and State Accountant, State of Kansas, 1933-37; Dean, Financial Administration, Kansas State University, 
1945-56; Deputy Director, U.S. Bureau of the Budget, 1956-57. Member, Board of Directors, Tennessee 
Valley Authority. The manuscript of this article was completed in April 1961. 

* 48 Stat. 58 (1933), 16 U.S.C. § 831 (1958). 

* 48 Stat. 59 (1933), 16 U.S.C. § 831a (1958). 

* 48 Stat. 63 (1933), 16 U.S.C. § 831h (1958). 
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broad limits, the Board of Directors determines the financial policies for TVA’s 
programs, including the establishment of the prices at which power and fertilizer are 
sold.4 Yet this freedom is not unlimited. The TVA Act states, for example, that 
while electric rates shall be as low as feasible, the power program must be self- 
supporting and self-liquidating.” Congress has amended the Act from time to time, 
and on three occasions amended importantly the manner of financing the power 
program. 

Financially, TVA’s programs and activities fall into two categories. One is power 
operations. The other includes all nonpower activities—flood control, navigation 
improvement, fertilizer and munitions development, agriculture, forestry, and other 
resource development programs.® Power has used appropriations only for capital 
additions; all operating expenses of this program (and part of its capital require- 
ments) have been financed from revenues. Although some of the nonpower activi- 
ties produce revenue, none is expected to be self-supporting. As with similar services 
provided by the Government all over the nation, both the current expenses and the 
capital additions of TVA’s nonpower activities are supported by appropriations. 


2. Fertilizer and Agriculture Research 

Substantial income is obtained from the sale of fertilizer and chemical products 
and is used to meet part of the operating expenses. Appropriations are necessary, 
however, to pay for plant construction costs and a part of the operating costs. 

TVA does not operate as a commercial fertilizer supplier; its activities in this field 


are concerned with research, development, testing, and education in order to carry out 
two main peacetime objectives: (1) development of new and improved fertilizers 
and of processes for their manufacture, and (2) testing and demonstrating the value 
and best methods of using modern fertilizers as an aid to soil and water conservation 
and increased efficiency of farm operations.’ Amounts of fertilizer produced, al- 
though substantial, are limited to the quantities needed to carry out the educational 
programs and represent less than two per cent of national tonnage. Output in 1960 
was about 250,000 tons. 

TVA prices its fertilizers and fertilizer materials in such a way as to promote 
development objectives rather than to produce maximum revenues. Prices are set 
sufficiently below the price of commercial fertilizers to encourage farmers, retail 
dealers, agricultural college personnel, and fertilizer manufacturers and wholesale 
distributors throughout the country to try new products and take part in special 
educational programs. Most of the fertilizers are used in the distributor-demonstra- 
tion program, where a limited price differential is provided. 

*E.g., 48 Stat. 61, 64 (1933), 16 U.S.C. § 831d, i (1958). 

5 49 Stat. 1076 (1935), 16 U.S.C. § 831h-1 (1958). 

* 48 Stat. 62 (1933), 16 U.S.C. § 831d(l) (1958) (power operations); 48 Stat. 61 (1933), 16 U.S.C. 
§ 831d(a-f) (1958) (fertilizers); 48 Stat. 61 (1933), 16 U.S.C. § 831d(g, h) (1958) (munitions); 48 
Stat. 69 (1933), 16 U.S.C. § 831u, v (1958) (conservation and resource development); 49 Stat. 1076 


(1935), 16 U.S.C. § 831h-1 (1958) (flood control and navigation). 
7 48 Stat. 61 (1933), 16 U.S.C. § 831d(a-f) (1958). 
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A much smaller amount is utilized in the farm test-demonstration program, which 
is more intensive, more closely supervised by agricultural college personnel, and 
more intensively employed as an educational tool. All test-demonstration farmers 
pay freight and local handling charges as well as part of the cost of the fertilizer. 
The end price varies with the experimental nature of the fertilizer, the types of 
crops on which it is to be used, and other factors. It may vary from very little to a 
considerable part of the cost of the fertilizer. The objective of the pricing arrange- 
ment is to give the farmer an incentive to try experimental fertilizers, to demonstrate 
their use in fertilization programs recommended by the colleges, to keep complete 
records, and to make farms available for visits and tours. 

Sale of fertilizers and by-products in the fiscal year 1960 totaled $16,712,000. 
After production and distribution expenses, research on products and processes, 
and costs of fertilizer testing and demonstrations and agricultural development 
activities, the net expense of the program was $4,864,000, of which $1,024,000 repre- 
sents provision for depreciation and depletion. 


3. Navigation and Flood Control 

Navigation and flood control services produce no revenues for TVA. In ac- 
cordance with present national policy on all inland waterways, use of the Tennessee 
channel by all craft, commercial and recreational, is free. The net expense to TVA 
in the fiscal year 1960 of navigation operations, including $1,666,000 in depreciation 
charges, was $3,313,000. In addition, the Corps of Engineers, U.S. Army, which 
operates the locks and maintains the main channel, and the U.S. Coast Guard, which 
installs and maintains buoys and other navigation aids, expended about $965,000 
and $317,000, respectively. Reductions in shippers’ costs due to the existence of the 
waterway are now about $25,700,000 annually. 

TVA’s flood control expenses, including $1,235,000 in depreciation, amounted to 
$2,932,000 in fiscal 1960. In the same year an estimated $4,500,000 in damages on the 
lower Ohio and Mississippi Rivers was avoided. Through the entire period of TVA 
flood control operations, beginning in 1936 with completion of Norris Dam, the 
cumulative operation costs totaled $43.4 million while the cumulative benefits in 
damage averted—only one of the measures of floor control benefits—amounted to 


about $145 million. 


4. The Electric Power Program 

For its power program, the Act requires TVA to follow the system of accounting 
prescribed by the Federal Power Commission (FPC).* Keeping in mind the dif- 
ferences between a public agency and a privately owned corporation, TVA’s power 
accounts may be compared with those of any electric system which follows FPC 
procedures. There is no accounting procedure prescribed by law for nonpower 
activities; procedures are patterned after generally accepted business practice. The 
usual and accepted distinctions are made between capital expenditures and operating 


* 49 Stat. 1077 (1935), 16 U.S.C. § 831m (1958). 
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expenses. Depreciation is recorded for depreciable assets and is charged to the 
activities which use the asset. Administrative and other overhead costs also are 
allocated to the several programs after exhaustive “direction of effort” studies. 
Annual budget estimates and financial statements are reported by activity, and 
include on an accrual basis all TVA costs. 

In administering the policy of marketing TVA power at the lowest feasible 
rates, the TVA Board established low wholesale rates for its own power sales 
and contracted with some 153 municipal and cooperative electric systems to distribute 
the power at low retail rates. These low rates influence TVA financing directly and 
importantly. Electricity is universally recognized as a superior form of energy; 
encouraged by low rates, its use has grown rapidly in the TVA area. Rapid load 
growth requires the investment of large amounts of new capital. With low rates 
the amount of cash generated internally is modest relative to the amount of capital 
invested and to the amount of new capital required. With high rates, capital re- 
quirements would be reduced and cash flow (although smaller in absolute amount 
because of lower sales) might be larger in proportion to investment. 

Power revenues are used only to meet obligations of the power program, and 
not to finance navigation, flood control, or other nonpower activities. Concomi- 
tantly, income from the sale of fertilizer and other nonpower activities is not spent 
on power obligations. Most of the dams built by TVA are multipurpose projects 
and provide for flood control, navigation, and power. The powerhouses, switch- 
yards, and other facilities used exclusively for power are charged entirely to the 
power program just as the navigation locks are charged entirely to navigation. 
But large portions of the structures and the reservoirs serve all three purposes and 
their costs are shared by the three purposes. Each of the three purposes thus costs 
less than it would if the projects had been built for any one alone. There is thus 
a sharing of multipurpose costs among the programs, but this is not an exception 
to the basic policy that power revenues pay only for power costs. 


II 


TVA’s Unigve Financinc AUTHORIZATION 


1. Use of Revenue 

One authorization, available to TVA since the beginning, stands out above all 
others by its contribution to efficient management. This is the authority to use 
revenue from the sale of power, fertilizer, or any other product, or from the dis- 
position of property, in the operation of its dams and in conducting its power and 
fertilizer activities. By contrast, the funds received by a federal agency are as a 
rule passed directly to the General Fund of the United States Treasury; even those 
activities which produce revenue usually must rely on appropriations to meet their 
current expenses as well as capital requirements.’° 


® 49 Stat. 1079 (1935), 16 U.S.C. § 8319 (1958). 
 E.g., 57 Stat. 19 (1943), 16 U.S.C. § 835c-2 (1958) (Columbia River Basin Project). 
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TABLE I 
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t Source: Compiled from the records of the TVA. 
2 ee oem & ditures. — 
cluding $50 million from borrowings. 
Including $140 million from borrowings. 
Excluding transfers to the Treasury—$51 million in 1961 and $50 million in 1962. 


In the past twenty-seven years, TVA’s gross revenue from the sale of power 
totaled $2.2 billion. Fertilizer revenues over the same period amounted to $300 
million, and sales of surplus property brought in another $50 million. These funds 
have been available for financing current operations and, subject to limitations to be 
described later, for capital investment. During the same period, the Board returned 
to the Treasury $185,059,019 from power proceeds and $41,527,420 from nonpower 
proceeds. In addition, $65.1 million in bonds sold to the Treasury and the Recon- 
struction Finance Corporation were retired. These payments were entirely aside 
from the payments made to the Treasury under the 1959 revenue bond financing 
amendment, described later in this article. 


2. Bonds 

Also unusual has been the willingness of Congress to let TVA issue bonds to 
supplement appropriations and revenues as a source of funds for capital investment. 
The original Act of 1933 authorized the sale by TVA of up to $50 million of bonds 
for the construction of dams, steam plants, or other power facilities.’ In 1935, 
the Act was amended to authorize the sale of another $50 million of bonds to permit 
TVA to lend money to municipal and cooperative electric systems for the purchase 


11 48 Stat. 66 (1933), 16 U.S.C. § 831n (1958). 
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of existing distribution facilities, thereby avoiding unnecessary duplication.* In 
1939, the Act was again amended, this time repealing all previous bond authoriza- 
tions, but providing a new authorization for the sale of up to $61.5 million in bonds 
to finance the acquisition by TVA and by local electric systems (in part with funds 
borrowed from TVA) of the facilities of certain private utilities in Tennessee, 
Alabama, and Mississippi.’* 

Under the 1933 authorization, TVA sold $8.3 million in bonds to the Reconstruc- 
tion Finance Corporation during 1938 and 1939. Under the 1935 authorization, 
$272,500 in bonds were sold to the U.S. Treasury in 1938. Under the 1939 amend- 
ment, TVA issued $56.5 million of bonds during 1939 and 1940; these were also sold 
to the Treasury. In all, TVA issued $65.1 million of bonds under these early 
authorizations. All of these bonds have long since been retired through payments 
out of power revenues. 

In 1959, the Act was again amended to authorize the sale of bonds to finance 
power facilities, with the amount limited to no more than $750 million outstanding 
at one time.’* This new bond authorization will be most important to TVA in 
the coming years. In November 1960, TVA sold $50 million of power system 
bonds at competitive bids to private investors. This was the first time that TVA 
obtained financing from private investors. 


3. Appropriations 

A measure of freedom has been granted to TVA even in the use of appropria- 
tions. This proved most helpful in effective management and cost control. Al- 
though requests for appropriations are supported with detailed estimates of specific 
projects and activities, most appropriations to TVA are granted as a lump sum 
technically available to all programs authorized under the TVA Act.’* If work on 
one project is delayed and all of the funds originally estimated are not required, 
the remaining appropriations may be used for other authorized activities where a 
need exists. Furthermore, since 1948, appropriations to TVA have remained avail- 
able until expended.’® Such freedom was particularly useful during the years when 
a market for TVA power was being developed, and appropriations were the major 
source of new capital. There is no certain way of forecasting the specific facilities 
which must be constructed, nor the time schedule for construction, until after the 
customer contracts for his needs. 

More often than not, appropriations to federal agencies are granted for specific 
activities and are not transferable. They frequently are granted for one year only, 
expiring at the end of the fiscal year unless obligated. This can lead to year-end 
scurrying in an effort to obligate all appropriations to avoid losing them by ex- 

8 49 Stat. 1078 (1935), 16 U.S.C. § 831n-1 (1958). 

** 53 Stat. 1083 (1939), 16 U.S.C. § 831n-2, 3 (1958). 

1453 Stat. 280 (1959), as amended, 16 U.S.C. § 831n-4 (Supp. II, 1959-60). 


18 See, ¢.g., the original appropriation, 48 Stat. 275 (1933). 
** 61 Stat. 574 (1947). 
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piration, There has been no occasion for TVA to engage in such practices. Need- 
less to say, were TVA’s freedom abused, it would not long exist. 


Ill 


FinanciaL BACKGROUND 
TVA’s financing methods and its financial policies have shifted during the years, 
and it will be useful to summarize them by periods. Moreover, an understanding 
of TVA today requires some knowledge of its past. 


1. The Early Years: 1933-1939 

During the early years, appropriations were relied upon to provide capital funds 
for all of TVA’s programs including power, and for current operating expenses of 
all programs except power. The major financial need was to secure capital for 
the construction of dams. Taming the waters of the Tennessee River and its tribu- 
taries for flood control, navigation, and hydroelectric power was the primary pur- 
pose of the projects. There were other very significant resource development 
activities, including the renovation of the World War I fertilizer and munitions 
facilities at Muscle Shoals,’ but these did not require the large sums needed for 
dam construction. 

Wilson Dam and the related power and chemical facilities at Muscle Shoals, 
which had been built during and after World War I, were transferred to TVA in 
1933 from the War Department. Even though the amounts of power which could 
be produced at Wilson Dam were limited, a firm market for capacity production 
was not immediately available. Revenues from the sale of power to neighboring 
utilities and to the few other customers which gradually came on the line were 
sufficient to cover current expenses, but provided little margin for reinvestment in 
new facilities. 

Throughout the years the power program has been self-supporting. Electric 
rates were established at levels which have produced revenue to cover operating and 
maintenance expenses of the power system, depreciation, the payments in lieu of 
taxes required by the TVA Act, and a return to cover the Government’s cost of 
money. This return for the 1933-1960 period has averaged almost four per cent 
per annum. 

By the end of 1939, the properties of most of the privately owned utilities in the 
area now served with TVA power had been acquired by TVA and the municipal 
electric systems and rural electric cooperatives distributing TVA power. Mention 
already has been made of the bonds which were issued to assist in financing these 
acquisitions. 

The largest of these utility transfers involved the properties of the Common- 
wealth & Southern Corporation (C&S). David E. Lilienthal, representing TVA, 
and Wendell Willkie acting on behalf of C&S, in 1939 arranged the transfer of the 


17 48 Stat. 61 (1933), 16 U.S.C. § 831d(d, f) (1958). 
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Tennessee Electric Power Company properties to TVA and to municipal and 
cooperative electric systems. The total purchase price was $78,464,000. 

This transaction was believed to have been the largest sale of utility properties 
up to that time. Certainly it was the most significant. For the first time, exclusive 
responsibility for meeting the power requirements of a major region was assumed 
by the federal government, acting through TVA. All power producing properties 
which were used to serve the public—as distinct from the dams which the Aluminum 
Company of America had built to supply its own plant at Alcoa, Tennessee—had 
been acquired by TVA, together with the transmission lines and substations that 
welded the generating plants into a coordinated system. Twenty-two cities and 
eleven rural electric cooperatives purchased the local distribution properties, either 
incorporating them into existing systems or organizing new systems. TVA alone 
produced power for public consumption. Locally owned distribution systems re- 
tailed the power; but they had long-term contracts with TVA to supply their entire 
power requirements. The consequences of TVA’s new public-utility responsibility 
should have been self-evident, but seemingly came as a surprise to many when, in 
1948, TVA requested funds for the Johnsonville Steam Plant.'® 

The ultimate capacity of the river was large compared with what had been 
developed or compared with the region’s apparent power requirements. By 1939, 
only four dams had been placed in operation by TVA but many more were under 
construction or in the planning stage. (To date, TVA has constructed twenty dams; 
number twenty-one is under construction.) It appeared at the time that responsi- 


bility for meeting the region’s power supply would be handled conveniently for 
years to come, as TVA continued the gradual development of the river’s full 
hydroelectric potential. Eventual steam generation was contemplated, but not for 
several years, as was made clear by J. A. Krug, TVA’s Manager of Power, in 
testimony before a House Committee that year.’® 


2. The War Years: 1940-1945 

War had an immediate impact on TVA. The construction of dams was speeded 
up to provide electric power for the defense industry, particularly aluminum for 
airplanes. The fertilizer plants at Muscle Shoals were converted to the manufacture 
of phosphorous and other chemicals for war. Sixty per cent of the phosphorous 
used during World War II for munitions purposes was produced by TVA. Some 
resource development activities were slowed down, or abandoned, as peacetime 
activities gave way to defense. 

With the speedup of construction to meet the threat to national security, large 
amounts of capital were required. Appropriations were made available to TVA 
when their defense need became apparent. At one time, no less than twelve dams 
were under construction. A large steam plant—the largest in the South at that 

1® See infra, text at note 27. 


** Hearings on S. 1796 Before a Subcommittee of the House Committee on Military Affairs, 76th 
Cong., 1st Sess. 111-12 (1939). 


_— 
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time—was built. Generating capacity increased from one million kilowatts in 
1940, to two and a half million in 1945. 

There were several reasons for the unusually rapid load growth in the TVA 
area. Primary among them was the fact that TVA was in a better position than 
other power systems to provide quickly very large quantities of electric power. A 
number of dams were already under construction. Work on these could be 
speeded up; and additional generating units could be ordered over and above what 
had been intended for initial installation. Other projects were well along on the 
drawing boards, and these could be speeded into construction. Industries which 
require large amounts of power—electrometallurgical and electrochemical plants, 
for example—locate where power costs are low, and the TVA region is one of the 
logical sites for such industries. Financing was also important: not only the avail- 
ability of funds, but also the speed with which they could be raised. TVA lacked 
the financing freedom and flexibility of private utilities. Yet when a defense 
industry needs a substantial supply of power to manufacture war products for the 
Armed Forces, appropriations can flow more quickly than private industry could 
mobilize the capital. 

Aluminum Company of America located an aluminum reduction plant in Ten- 
nessee and erected a system of hydroelectric plants on tributaries of the Tennessee 
River long before TVA started. To meet the aluminum needs of the airplane 
industry, Alcoa expanded its Tennessee operations, and the Reynolds Metals 
Company located a new plant near Wilson Dam, Alabama. The aluminum in- 


dustry uses tremendous quantities of power, and both companies relied heavily on 
TVA for their power supply. Chemical industries, which likewise require large 
quantities of power, also located in the region. Then, of course, there was the secret 
Manhattan Project, now known as the Oak Ridge plant of the Atomic Energy 
Commission, which required very large amounts of power. 


3. The Cold War and Korea: 1946-1954 

With the end of World War II, the financial relationship between TVA’s power 
program and the nation was reviewed in detail by Congress” and by TVA. Power 
revenues during the fiscal year of 1945 exceeded $39 million, and net income was 
nearly $18 million. Adding back depreciation, the net proceeds from power opera- 
tions exceeded $26 million. The TVA Board found that these proceeds exceeded 
by some $7 million the amount needed in the conduct of the power business, and, 
during the fiscal year of 1946, the $7 million was paid to the United States Treasury 
as prescribed by section twenty-six of the Act.7 An additional $5 million of proceeds 
from fertilizer, munitions, and other nonpower activities also was paid to the 
Treasury. 

These were the first payments under section twenty-six; and they aroused con- 
siderable interest. The House Committee on Appropriations requested TVA to 


*° See, ¢.g., 93 Conc. Rec. 6801-07, 6825-37 (1947). 
#1 48 Stat. 71 (1933), as amended, 16 U.S.C. § 831y (1958). 
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prepare a report on the federal investment in TVA power facilities and TVA’s plans 
for continuing such payments. In discussions with the Committee, and in its report 
dated April 1947, TVA defined the financial relationship which it felt had been 
intended by the Act of 1933 and which should be continued.”” This was not the 
first time that a congressional committee explored with TVA the full nature of 
its financial operations and financial responsibilities; but because power operations 
were now relatively mature and were producing substantial earnings, the dis- 
cussions were less theoretical and hypothetical than those which had gone before. 

It was emphasized by TVA that the United States Government is the owner 
of TVA, and that the relationships between them should not be regarded as those 
of creditor and debtor. Even if every dollar advanced by the Government had 
been repaid to it, with interest or dividends, the ownership of the Government would 
still be one hundred per cent. 

Care must be exercised not to confuse the relationship between TVA and the 
nation with the relationship between TVA and its customers. Occasionally it 
was suggested that the electric customers in the region were being subsidized be- 
cause TVA did not pay interest on appropriations and was not required to repay 
capital appropriations. This overlooks the fact that the electric rates and the 
power revenues of TVA covered all operating and maintenance expenses, al- 
lowances for depreciation to recover during their useful lives the full cost of 
depreciable assets, payments in lieu of taxes required by the TVA Act,”* and 
allowances for the use of all capital irrespective of its source, whether from borrow- 
ings, appropriations, or reinvested earnings. Because debt was low, little interest 
was paid, and allowance for the use of appropriated investment and retained 
earnings appeared as net income. 

The region’s customers were paying adequately for the power they received. 
The manner in which TVA handled power revenues, and the degree of financial 
freedom granted to it, were administrative and budget matters within the 
Government and did not involve questions of subsidy. Power proceeds which TVA 
used to finance new construction paid in advance for facilities which otherwise 
would be provided from appropriations; proceeds which TVA returned to the 
Treasury simply offset, or repaid, appropriations previously invested in power 
facilities. Either way the result is the same, except in respect to the administrative 
and budget flexibility of TVA’s management. 

In its report to the Committee, TVA pointed out that the earnings of its 
hydro system could be expected to fluctuate widely from year to year with variations 
in rainfall and river flow, but that during the following few years, net revenues after 
operating expenses but before depreciation charges should average around $25 
million a year. Capital requirements also would vary from year to year but 


3 Hearings on the Government Corporations Appropriations Bill for 1948 Before the Subcommittee of 
the House Committee on Appropriations, 80th Cong., 1st Sess. pt. 1, 110, 114 (Report), 119-24 (testimony 


of Gordon R. Clapp) (1947). 
8 48 Stat. 66 (1933), as amended, 16 U.S.C. § 831/ (1958). 
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after reinvestment in new power facilities, $8 to $10 million a year might be paid to 
the Treasury.* As a result of the Committee’s recommendations, which were 
based in part on the TVA report, Congress included legislation in the Government 
Corporation Appropriations Act, 1948,”° prescribing minimum payments which TVA 

is to make to the Treasury from power proceeds. Over a period of forty years, 
TVA was to make payments equal to the outstanding appropriations invested in 
power facilities, and was to repay the then outstanding bonds—a combined total of 
$348 million. 

This legislation recognized the need for financial flexibility. One-fourth of the 
total was to be paid within each of four ten-year periods. There was no annual 
minimum, except that at least two and a half million dollars were to be repaid 
annually on bonds. Amounts equal to future power appropriations were to be 
paid within forty years after initial operative utilization. Through the fiscal year of 
1959, when the 1948 Act was replaced by new legislation,** TVA had paid $185 
million of power proceeds into the general fund of the U.S. Treasury as an offset 
to appropriations for power facilities and, had repaid the entire sixty-five million 
dollars of bonds sold some twenty years previously. 

The business recession which had been expected by many to occur at the end 
of World War II did not materialize; and loads on the TVA power system began 
to increase rapidly. It soon became evident that large amounis of new capital were 
to be required if TVA was to continue to meet the region’s power requirements. 
Unfortunately, this rising need came at a time when the nation was most eager to 
reduce wartime debts. 

To complicate the matter, two very important questions of policy, which should 
have been considered settled years earlier, once again had to be faced. The potential 
capacity of the Tennessee River had been developed to the point where additional 
steam capacity was needed to bring the system to its most efficient proportion of 
water power and steam. Furthermore, the region faced the early likelihood of hav- 
ing to rely almost entirely upon steam capacity to meet future load growth. The 
Wilson Steam Plant had been built adjacent to Wilson Dam during World War I; 
and the Watts Bar Steam Plant, the first to be constructed by TVA, was con- 
structed during World War II to provide power for airplane aluminum. But the 
1948 request for funds to build the Johnsonville Steam Plant—the first steam plant 
needed to meet the region’s growing peacetime power requirements—raised quite 
different questions. 

Considerable controversy arose over whether or not the TVA—or any federal 
agency—should be permitted to build steam-electric plants except perhaps in war- 
time emergencies.** The second point of controversy related to TVA alone, and 
to no other federal agencies: should TVA be expected to provide indefinitely for 


** Hearings, supra note 22, at 110-16. 

*® 61 Stat. 576 (1947). 

#* 73 Stat. 283 (1959), 16 U.S.C. § 831n-4(e) (Supp. II, 1959-60). 
#7 See, ¢.g., 94 Cons. Rec. 5523-31, 5537-51, 5601-22 (1948). 
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the growing power requirements of the region which it served, or did federal 
responsibility end with the disposal of the power made available at whatever dams 
or other plants the Government undertook to build as part of its traditional 
responsibility for flood control, navigation, or national defense? This is not the 
place to enlarge on either of these questions, except to say that they were resolved 
in favor of having TVA continue to meet a public utility responsibility to the region 
served by it and to build steam plants as occasioned by that responsibility. 

With Korea, the power requirements of the defense industry, and of the Atomic 
Energy Commission at Oak Ridge, and later at Paducah, began to grow at a pace 
which dwarfed anything experienced before. In addition, farm and home use of 
electricity was pyramiding because of the construction of new homes, the electrifica- 
tion of farms previously without service, and the extensive use of major new 
appliances. Loads grew beyond expectations. 

TVA entered World War II with one million kilowatts of generating capacity 
and emerged with two and a half million kilowatts. By way of sharp comparison, 
generating capacity grew from three million kilowatts in 1950, to 7.8 million kilo- 
watts in 1955. In five years of cold war, TVA added five million kilowatts. (To- 
day, the installed capacity of the system is twelve million kilowatts, and another three 
and one half million are under construction.) 

Appropriations were relied upon in this period to provide the major share of the 
capital for the construction of the steam plants and transmission facilities required 
to meet the unusually rapid load growth. Through the fiscal year of 1955, ap- 


TABLE II 
ConpDENSED SuMMary OF Sourczs OF InvEsTeD Funpst 
(in millions of dollars, as of June 30, respectively, of selected fiscal years) 





1960 1955 1950 1945 





Assets 
Net Power Assets $1,772.2 : L #416 .6 
381.6 446 .2 ; 


Nonpower Assets 338.5 





$2,153 .8 30. : $755.1 





Derived From 
Net U.S. Treasury Funds—Power....| $1,201.3* : : =. 4 
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Retained Power Earnings 570.3 ; 55.1 





Totals Power | $1,772.2 
Net U.S. Treasury Funds—Nonpowert 381.6 





Totals as above $2 153.8 























+ Source: Compiled from the records of the TVA. 
* $1 billion to be returned to U.S. nya hehe octal “dividends” on unpaid balance in perpetuity. 


t Net of revenues and annual program costs. 
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propriations generally were available for that purpose, although not always in the 
amount TVA requested. 


4. From 1955 to 1959 

Since 1954, appropriations have been made only for the completion of power 
construction started, and for nonpower activities. The expenditures from appropria- 
tions for power construction will be less than one million dollars during the current 
fiscal year, and none are budgeted for the fiscal year of 1962. 

Substantial sums had been appropriated to build power facilities to meet the load 
growth occasioned by the cold war, particularly the all but incredible power re- 
quirements of the Atomic Energy Commission (AEC). The AEC and other federal 
agencies now purchase nearly half of all the electric power sold by TVA; their 
needs are more than double the total electric power sales to every customer in the 
State of North Carolina. An estimated $600 million is invested in facilities which 
serve federal loads. 

Sales by TVA to federal agencies reached their peak in 1957, and then leveled off 
at a high plateau. Since it requires three to four years to complete new generating 
capacity, the facilities for these loads had all been started earlier. After providing for 
these high priority loads, there developed a growing reluctance to continue the large 
appropriations which would be necessary year in and year out to keep pace with the 
normal peacetime development of the region. The region needs from 800,000 to- 
1,000,000 kilowatts of new capacity each year. This requires the investment of from 
$150 to $200 million a year. From 1954 until the fiscal year of 1961 when there was 
a new bond issue, TVA relied solely on its power proceeds to initiate the con- 
struction of new power facilities. 

Normally, it would have been impossible for TVA—or for any electric system— 
to finance load growth from internal funds for so long a period of time. Several 
unusual factors contributed to TVA’s ability to do so. Two business recessions. 
slowed the growth of very large industrial loads; the city of Memphis withdrew as 
a customer of TVA and built its own steam plant; being ahead of schedule in its 
Treasury payments under the 1948 Appropriations Act,”* and having considerable 
flexibility under that law, TVA held payments after 1956 to a nominal sum; the 
size of the system had grown rapidly as a consequence of sales to federal agencies. 
and net power proceeds were approaching $100 million a year; although peace- 
time loads continued to grow rapidly, system earnings were relatively large in 
comparison with capital requirements once the federal loads leveled off. 


IV 


Tue Bonp AMENDMENT OF 1959 
Once again, a searching review was made of the financial relationships between 
TVA and the nation and, particularly, of the manner in which TVA might best 


** See note 25 supra. 
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continue to meet its accepted responsibilities to supply the region’s power require- 
ments. Unlike earlier reviews, there was no longer any question about the financial 
success of TVA’s power operations. The public utility responsibility to the area 
served, and the proved earning capacity of the power system more or less naturally 
led to the final solution: TVA should be authorized to issue bonds to private 
investors, but the bonds should be secured only by revenues from the sale of power 
without pledging the credit of the United States. 

This self-financing solution was advanced by TVA and recommended to the 
Congress by President Eisenhower in his budget message for fiscal 1957.7 It 
received bipartisan support in the Congress.*° Yet many questions remained to be 
resolved in hammering out the details of the legislation. In what manner and to 
what extent should the nation be rewarded financially for its investment in TVA 

_.gewer facilities? Should that reward be subordinate or precedent to the claims of 
future bondholders? What limits, if any, should be placed on the amount of bonds 
to be issued? How much administrative freedom should be granted to TVA? 
The privilege of issuing bonds might offer a source of capital to TVA less subject 
to legislative control than the funds obtained through appropriations process: should 
there be prior approval by the Congress of each major project so financed? Should 
there be a geographic limit on the location of such projects or a boundary of the 
service area? 

In August 1959, the bond financing amendment to the TVA Act finally became 
law.** Essentially, it authorized the TVA Board to issue electric system revenue 
bonds, working directly with the financial community. The amount outstanding 
at any time may not exceed $750 million. Numerous checks and balances were 
included, and the more important of these will be discussed below. Yet this 
new legislation affirms confidence in TVA by continuing to place in the hands of the 
TVA Board that measure of authority and administrative freedom which is needed 
to meet its acknowledged responsibilities. All too frequently in Government, 
responsibility is so divided that there can be no true accountability for deeds done 
or left undone; even more frequently, the responsibility which does exist is not 
matched with an equal authority to act. 

The amendment is relatively long and detailed. Although of interest to students 
of finance, it will only be briefly summarized here. 


1. As already stated, no more than $750 million may be outstanding. 

2. The funds received may be used only in the conduct of TVA’s power program. 

3. The bonds are not obligations of the federal government. Both principal and 
interest are payable solely from TVA’s “Net Power Proceeds.” Net Power Pro- 
ceeds, as defined in the amendment, are equivalent to net power income before 
depreciation and interest expense, plus any proceeds from the sale of power assets, 


2° 102 Conc. Rec. 561, 579 (1956) (Budget Message of President Eisenhower). 

®° See, ¢.g., 105 Conc. Rec. 15339, 15504 (1959) (remarks in the Senate); 105 id. 15083, 15085, 
15266 (1959) (remarks in the House). 

#153 Stat. 280 (1959), 16 U.S.C. § 831n-4 (Supp. II, 1959-60). 
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4. TVA is free to determine the terms and conditions of sale of its bonds, but 
provision is made for coordination with the Secretary of the Treasury. The bonds 
are not subject to approval by the Secretary except as to time of issue and maximum 
interest rate. If, however, the Secretary fails to approve within seven days, TVA 
may issue short-term obligations to the Treasury which the Secretary is obliged to 
purchase; and if agreement is not reached within eight months, TVA may issue 
the bonds independently of the Secretary. 

5. The amendment requires TVA to make two kinds of payments to the general 
fund of the Treasury with respect to appropriations invested in power facilities. 
One is a return or dividend on that investment; the other is a repayment of the 
appropriations. The annual dividend is equal to the amount of outstanding ap- 
propriations multiplied by the Government's average interest rate on marketable 
securities, both determined as of the first day of each fiscal year. On July 1, 1960, 
for example, outstanding appropriations totaled $1.2 billion, and the average interest 
rate was 3.449 per cent. The dividend payable in the fiscal year of 1961 is $41.4 
million. Of the $1.2 billion of appropriations investment, $1.0 billion is to be repaid. 
The minimum repayments are $10 million a year for the five years beginning in 
the fiscal year of 1961, $15 million a year for the next five years, and $20 million a 
year thereafter. 

6. Payment of interest and principal on bonds takes precedence over payments 
relating to appropriations. Furthermore, payments on appropriations may be de- 
ferred for two years by the TVA Board under certain circumstances. 

7. The amendment reaffirms the policy that TVA shall sell power at rates as low 
as feasible, but defines the costs which are to be covered by the rates. The defini- 
tion coincides with TVA’s long existing policies, but its inclusion has the advantage 
of assuring bond-holders (and the nation) that these policies will continue. 

8. Geographic boundaries are placed on the service area. Previously, the only 
boundary was that determined by economics and engineering. It is worth noting, 
however, that because the TVA service area is, in reality, the area served by munici- 
pal and cooperative electric systems which distribute TVA power, the boundaries 
are placed on their areas of activities. Essentially, the service area is frozen as of 
July 7, 1957, except for a few communities which had long been seeking a supply of 
TVA power, and with a modest degree of geographic freedom to allow for such 
obvious expansions as those which arise through natural community growth. 


In November 1960, TVA sold $50 million in bonds by competitive bid to a 
syndicate of investment dealers. The bonds were awarded the highest ratings 
offered by Standard & Poor and by Moody's. The effective interest rate to TVA 
was 4.44 per cent. 

ConcLusION 

Power revenues have been sufficient to meet the current operating and main- 

tenance expenses of TVA’s power program and will continue to be so. Earnings 
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have not been sufficient, nor is it reasonable to expect them to be sufficient, to 
finance by themselves the cost of building new power facilities to meet load growth. 
In the past, earnings have been supplemented with appropriations; in the future 
these sources will be supplemented with bonds. It is generally expected that earn- 
ings may provide one third to one half of the system’s capital requirements, and that 
bonds will be required for the remainder. In so far as nonpower activities are con- 
cerned, appropriations supplemented with proceeds from the sale of fertilizer 
and from other sources will continue to finance operating expenses as well as capital 


expenditures. 





TURNPIKE AUTHORITIES IN THE UNITED STATES* 


Cuaries L. Dearinct 


INTRODUCTION 

Public authorities historically have occupied an anomalous position in the 
general pattern of conventional government whether here or abroad. This is 
especially true of toll-financed highways. Their place in government and public 
service has been somewhat more erratic than that of other public or special authori- 
ties such as bridges and tunnels. The difficulties of assimilating these special 
authorities into conventional governmental forms have arisen primarily because 
the special authorities have been created to compensate for the failure of the con- 
ventional and established forms of administrative organization, procedure, and fi- 
nance, to satisfy “effective” demand for the provision of public services such as roads, 
bridges, tunnels, and airports. 

This problem of political and economic assimilation is not new. Consequently, 
in considering turnpike authorities in the United States, it might be helpful to 
indicate how and where comparable problems have arisen historically, and how 
they were resolved. 


J 


Tue Risz AND FALL oF TuRNPIKES IN ENGLAND 


The use of turnpikes (with toll charges) reached its peak in England during the 
nineteenth century. The rise and fall of this system is well documented; both were 
gradual, and, therefore, not spectacular, but the factors which contributed to both 
have considerable relevance to the contemporary thesis of “Turnpike Authorities in 
the United States.” For more than two centuries—the sixteenth and seventeenth— 
the provision of road facilities had been governed by a static concept: the individual 
and parochial obligation was discharged by maintaining the public ways according to 
“customary standards.” The main purpose of this system was to keep the roads free 
from obstructions, and to hold the user directly liable for any damage to the roadway 
resulting from his negligence. During this period the bulk of road travel and 
transportation was by horseback and by “droving,” that is, the transportation of 
cattle and other animals over the roads under their own power. 


* Grateful acknowledgment is made of the assistance of Mr. Richard Gatehouse, Executive Assistant, 
The Illinois State Toll Highway Commission, and to the American Bridge, Tunnel and Turnpike 
Association for permission to use current data on the organization and administration of tollways collected 
by the Administration Subcommittee. 

+ A.B. 1929, George Washington University. Executive Director, The Illinois State Toll Highway Com- 
mission. Staff member, the Brookings Institution, Washington, D.C., 1929-57. Co-author, [with H. G. 
Moulton and Associates] THe AMERICAN TRANSPORTATION PROBLEM (1933); AMERICAN HicHway 
Poricy (1942); [with Wilfred Owen] Nationa Transportation Poticy (1949), Tort Roaps (1951). 
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By the beginning of the eighteenth century, the rise of metropolitan areas in 
England and the rapid growth of foreign trade, coupled with the political consolida- 
tion of England and Scotland, required a new type of road facility and a new concept 
of provision in order to carry on the commercial and governmental functions of the 
country. A dynamic and “bold” approach to the solution of this problem was re- 
quired; and it is at this point that the experience in England in the effort to accom- 
modate this transition is of significance for the purposes of the present discussion. 

The first and normal effort was to shore up and adapt the established methods 
and governmental organizations to the rapidly developing new requirements of 
commerce and industry. This failed, as in so many other cases, because of resistance 
to change. It was at this point that the concept of the turnpike or the tollway came 
into being in England. It is interesting to note that the basic conflicts at this 
juncture of the British experience, as in the case of modern highway regulation, were 
“... whether public authority should build the highway to accommodate the existing 
or anticipated use to be made of it or should limit the use of the existing highway 
by arbitrary regulation with a view to preserving it from destruction.”* 

With the growing use of wheeled vehicles to accommodate increased commercial 
interchange, the forces working toward modernization of the concept of highway 
provision and methods of administration and finance became too powerful to be 
ignored. The first response was to delegate to local authorities (primarily to 
parishes) the power to levy tolls for the maintenance of the most heavily traveled 
roads. This, of course, was an effort to shift the main burden of road maintenance 
from the local residents of the parish to the traffic originating outside the local 
jurisdiction. As the present author has already had occasion to observe,” 

It is in the theory underlying this particular type of road taxation that we find the 
foundation for the subsequent development of turnpike companies. These companies had 
their origin in the creation by Parliament of special statutory bodies to administer desig- 
nated sections of main roadways. They were not ‘designed to supplant, and in fact never 
wholly supplanted, the local road authorities in the administration of the road function. 

Gradually, however, the turnpike trustees accumulated greater powers over the admin- 
istration and use of highways. Eventually they acquired all the powers possessed by local 
government agencies, and added new ones of a sweeping nature. 


The net result was that a device created by Parliament to perform a specialized 
function of road provision came to over-shadow, and in effect, to preempt the 
functions of local government. But the turnpike device was not capable of meeting 
the widely varied requirements of providing main arteries of travel, and at the same 
time preserving in a healthy condition the appropriate functions of local government 
for other roadway provision. In fact the turnpike system eventually proved in- 
adequate even for the provision of the main arteries for which it was created. The 
basic concept was wrong, and the engineering and administrative genius of Thomas 
Telford and John Louden Macadam, that was devoted to turnpike development in 


* Cuartes L. Deartnc, AMeRiIcAN Hicuway Poxicy 17 (1941). 
"Id. at 18. 
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England, was not sufficient to save the turnpikes from complete extinction by the 
end of the nineteenth century. 

In the history of tollroads and turnpikes the most quoted explanation is that after 
1830, the “calamity of the railways” fell upon the turnpike system. The fact is that 
the system fell of its own weight. As early as 1726, long before the coming of the 
railroads, popular dissatisfaction with turnpike administration and toll charges 
had assumed the proportions of revolt and violence. The outcome might have been 
inherent in the turnpike system set up by Parliament. In 1864, a Parliamentary com- 
mittee report concluded that the turnpike tolls were “unequal in pressure, costly in 
collection, inconvenient to the public, and injurious as causing a serious impediment 
to intercourse and traffic”; and that the abolition of Turnpike Trusts would be “both 
beneficial and expedient.” 

By 1895 all Turnpike Trusts in England had been dissolved, and their functions 
had been restored to the conventional agencies of government. With this well- 
known and well-documented background of experience with turnpike administration 
based on the collection of tolls, there was only limited use of tollways in this country 
during the nineteenth century; and when the “good roads movement” attracted wide 
popular support in the early part of the twentieth century, the natural tendency was 
to meet the demands for road improvement through the established agencies of gov- 
ernment rather than by specialized public authorities. 


Il 


BACKGROUND OF RESURGENCE OF TURNPIKES IN THE UNITED STATEs 
For all practical purposes increasing demand for improved farm-to-market roads 
and inter-city roads was met up to 1940 by the development of a system of user 
charges based on gasoline taxes and license fees, and in some cases, general bond 
issues, and by shoring up the administrative efficiency of state and local highway 
organizations supported by the Federal Aid Highways Program beginning in 1916. 
Under the cooperative efforts, which provided increasing volume of funds for 
road provision and constantly improving quality of highway administrative organiza- 
tion and professional competence, considerable progress was made in accommodating 
highway provision and maintenance to the phenomenal growth and demands of 
the motor vehicle age. However, as in the case of the specialized turnpike experi- 
ence in England, the conventional system in this country proved inadequate to meet 
the effective demand for highway modernization. The growth of motor vehicle 
ownership and use (both passenger car and commercial) was running well ahead 
of the capacity of the combined efforts of the highway agencies and of the funds 
available to provide the facilities which would permit motor vehicle users to get 

from one place to another safely, expeditiously and at a reasonable cost. 


* As quoted by Sipney & Beatrice Wess, 5 ENcLisH Loca GovERNMENT: THE STORY OF THE 
Kino’s HicHway 221 (1913). 
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Some thirteen years ago, in reviewing the history and the contemporary prob- 
lems related to this subject, the present author observed that:* 


In the evolution of political, economic, and social institutions there arrives a time when 
further growth hinges on adaptability. Stagnation is the penalty for failure to adjust 
to changing environment. The businessman who ignores this rule ends in bankruptcy. 
But, in government, we have developed no equally incisive methods of dealing with 
maladjustment. On the contrary, there is a tendency to resist adaptation even though the 
task at hand requires new tools and revised policies. That kind of situation is now 
shaping up in the public business of highway provision; for there is evidence of increasing 
antagonism between the technological and financial phases of highway management. 
We are entering a distinctive stage in the physical development of the highway system, 
characterized by technical standards and capital requirements that make previous concepts 
seem penurious. But it is apparent that the technological revolution is occurring without 
corollary adjustment in administrative and financial methods. Failure to remove these 
maladjustments will, in my judgment, gradually and subtly undermine the political and 
economic structure which has heretofore supported the growth of automotive trans- 
portation. 

Historians will probably mark down the environs of 1940 as the end of a distinctive cycle 
in the development of American highways. At about that point, it became generally 
apparent that something was radically amiss in the field of automotive transportation. 
The motor vehicle had revolutionized the pattern of everyday living and working habits 
by enabling the individual to supply his own means of transportation. And it had 
profoundly affected methods of production and distribution through the flexibility and 
economy afforded by truck transportation. But, paradoxically, the motor vehicle was 
rapidly becoming a symbol of economic waste and personal frustration. Measured by 
reasonable standards of efficiency, convenience, and safety, the highway plant was 
deficient. 


This is the general setting in which the resurgence of turnpikes in the United 
States occurred. There is an element of historical irony here, since the turnpike or 
tollway method of dealing with highway provision which had been rejected in this 
country in the early part of the twentieth century was brought back to life with the 
opening of the Pennsylvania Turnpike in 1940 at the end of an era which was 
marked by the successful efforts to free the last remaining turnpikes on which tolls 
were still being collected. 

The subsequent and rapid postwar development of toll roads did not solve the 
problem of highway modernization, nor was this its intent. There was, of course, 
no major highway construction during the course of World War II, but there was 
adequate time for advance planning and programming. After the war some states 
took the tollway method of meeting their major problems on the high traffic and 
high cost facilities. This was true in such states as Ohio, New York, New Jersey, 
Pennsylvania, Oklahoma, Kansas, Florida, and Virginia, just to name a few. In 
some cases this was done because of the refusal of the legislature to increase user 
charges or to authorize bond issues in sufficient amounts to meet these requirements. 


* Charles L. Dearing, User Charges and Highway Modernization, paper presented to a Forum on 
Planning and Paying for Highways during the 28th Annual Meeting of the American Petroleum Institute 
in Chicago, November 1948. 
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The New Jersey Turnpike was authorized and built under this type of circum- 
stance.” Other states, such as California, took another course by aggressive use 
of the conventional methods of highway finance based on intensive studies of 
highway needs, long range programming, and increase in fuel taxes, license fees, 
and bond issues adequate to take care of their problems. 


Ill 


Tue Present Status, ORGANIZATION, AND OPERATION OF Tot Roaps® 


As a result of this need for highways and the resultant failure of governmental 
organizations to supply this need, certain states passed enabling legislation for toll 
road authorities or commissions. These authorities were created as supra-highway 
organizations to build particular high volume highways and to provide certain special 
services. Consequently, it is not suprising that most of them are geared into the 
basic organization of state government, even though the obvious intent in enabling 
legislation has been to retain a high degree of autonomy for the toll authorities. In 
most cases, however, four state officials, the Governor, the head of the State High- 
way Department, the State Treasurer, and the Attorney General, are given specific 
assignments in the operation of toll highway authorities. 

The various relationships that exist are by no means uniform since the enabling 
legislation which determines the requirements under which an authority operates 
has been influenced by the highway needs of the particular state, the time at which 
the legislation was enacted, and the individual political pressures being exerted 
within each state. 

In the following analysis the Connecticut Turnpike has not been included since 
this road is not a toll road authority, but rather a toll road which is operated by the 
State Highway Department. This is one example where the existing highway 
organization utilized the toll road financing concept to provide for modernization 
of highway facilities. 

A study of turnpike authorities discloses that the single responsibility which 
has been reserved by the state in any turnpike authority legislation is the power of 
the appointment of authority members by the Governor. In two cases, the Illinois 
State Toll Highway Commission and the Oklahoma Turnpike Authority, this 
power was extended further by making the Governor an ex-officio member of the 
authority, thereby giving him voting participation in the proceedings of the authority. 
In contrast, in eight of the fifteen major toll road authorities the head of the State 
Highway Department is an ex-officio member.’ This arrangement seems appropriate 


* For a description of the background and reasons for the construction of the New Jersey Turnpike, see 
Wicrrep Owen & Cuarces L. Dearinc, Toit Roaps AND THE PRoBLEM oF HiGHway MODERNIZATION 52- 
55 (1951). 

* This section is based upon a study made by the American Bridge, Tunnel and Turnpike Association, 
Administrative Sub-Committee, Charles L. Dearing, Chairman. This study was revised in April of 1960. 

* The heads of the State Highway Departments in Indiana, Kansas, Maine, Ohio, Pennsylvania, Texas 
and West Virginia are ex-efficio members of toll road authorities within their respective states. In 
Illinois, the Director of the Department of Public Works and Buildings is an ex-officio member. 
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since a channel is provided through which basic coordination of overall highway 
planning can be accomplished, if the spirit of cooperation exists. 

In addition to the general characteristics already described there are specific 
requirements which are peculiar to only a few roads. With regard to the Illinois 
State Toll Highway Commission, the State Attorney General is ex-officio attorney 
for the Authority. He certifies that the authority is authorized by law to take land 
and obtain easements and rights-of-way, appoints assistant attorneys general and 
other special counsel for the Authority, and also approves leases, bonds, contracts, 
etc., as to form and constitutionality.» The New York State Attorney General has a 
similar function with regard to approval of form and constitutionality in connection 
with the New York State Thruway Authority. In Texas, the State Attorney 
General provides approval of the bond issue of the Texas Turnpike Authority. 

Usually the State Treasurer or Comptroller has no responsibilities with regard to 
the toll road authorities except in a few cases such as the Illinois State Toll Highway 
Commission where the Treasurer is ex-officio custodian of the Authority’s funds, 
delivers executed bonds, and purchases and sells United States Government se- 
curities.” In New York, the State Comptroller has power to examine accounts 
and books of the Authority and, as with the Illinois Tollway, United States Govern- 
ment notes and bonds are sold by him as the Authority’s agent. There are also 
special instances where a treasurer or comptroller may have a responsibility in con- 
nection with the authority resulting from the nature of the revenue bonds which 
the authority issues. In the case of the New Jersey Highway Authority, where the 
first $285,000,000 of bonds are guaranteed in the event of default by the state, the 
Treasurer pays principal and interest from state motor fuel taxes or, if this is in- 
sufficient, from property taxes. These broadly are the relationships that exist between 
the state and the authority. All points at which state officials may participate in 
authority activities are not encompassed by the above paragraphs, but they do pro- 
vide an indication ag to the nature and amount of coordination involved. 

So far, the analysis has centered on the relationship between authorities and state 
officials as distinguished from the organization of an authority itself. It is difficult 
to generalize as to what constitutes an authority. Even though there are some 
common characteristics, each facility has unique features, having been created by 
special state enabling legislation. The number of members constituting a toll road 
authority varies from three to nine, including in several cases ex-officio members, with 
the majority of toll roads having either three, five, or seven members. Their terms 
run from four to ten years, and the authority member may or may not receive a 
salary or per diem compensation, as shown by the following table. 

Most toll road authorities are by their nature quasi-autonomous, with the power 
to appoint engineering, architectural, construction, and financial experts, and legal 
counsel. One exception to this is the Illinois Tollway, where, as indicated earlier, the 


® Iu. Ann. Stat. ch. 121, § 314237 (Smith-Hurd 1959). 
° Id. § 314445. : 
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ORGANIZATION OF FIFTEEN Major Toit Roap AUTHORITIES 

















| Number of | Length of | Receive Salary or Per 

Authorities | Members* Term Diem Compensation 
Florida State Turnpike Authority............. 5 4 years No> 
Illinois State Toll Highway Commission........ .| 5 po Ge Yes 
Indiana Toll Road Commission... . iss 5 7 Ge Yes 
Kansas Turnpike Authority. . 5 a Yes® 
Maine Turnpike Authority... . : 5 | ‘ Boe | Yes 
Massachusetts Turnpike Authority 3 oa Yes 
New Jersey Highway Authority................. 3 i ae No 
New Jersey Turnpike Authority. . niaetes vest 3 ~ No 
New York State Thruway Authority. .. 3 - ? Yes 
Ohio Turnpike Commission . 5 gy * | Yes 
Oklahoma Turnpike Authority 7 ie No 
Pennsylvania Turnpike Commission.... . 5 | i. * Yes 
Richmond-Petersburg Turnpike Authority 7 = = | No 
Texas Turnpike Authority 9 ‘ens No 
West Virginia Turnpike Commission. . 5 = 


“ | No 





© Includes ex-officio members in some cases. 

Sis por dies balls envlos far tie Bcsotor of Bighunye 

Attorney General of the State of Illinois appoints the assistant attorneys general and 
other special legal counsel. The Commission pays the full salary of the assistant 
attorneys general and also any other fees resulting from the employment of special 
legal counsel. One of the major differences between a toll road authority and a 
state highway department is that authority employees do not work under civil 
service except in the case of the New York State Thruway Authority. Notwith- 
standing this, in most cases authority employees are required to participate in the 
state employees’ retirement system. 

Usually, authorities finance the highway projects solely out of their own revenue 
bonds. However, the New Jersey Highway Authority and the New York Thruway 
Authority have issued $285,000,000 and $50,000,000 respectively in state-guaranteed 
revenue bonds. Thus, out of the fifteen authorities being considered which have 
issued $4.4 billion in revenue bonds, state-guaranteed revenue bonds have amounted 
to only a total of $785 million. Occasionally, specific state revenues may be 
pledged for debt service, as in Kansas where the State Highway Commission agrees 
to make up any deficiency in interest and principal payments on certain types of 
expressways constructed by the Kansas Turnpike Authority on which tolls are 
collected. Such deficiencies are to be a lien upon the State Highway Fund. In 
Oklahoma specified portions of the state gasoline tax may be used in the financing of 
extensions to the Oklahoma Turnpike.’* In many cases statutory maximum limits 
have been placed on the interest rates of any revenue bonds issued by the toll road 


authority.’* 


*°In the West Virginia Turnpike Commission, the Kansas Turnpike Authority, and the Oklahoma 
Turnpike Authority, employees do not participate in the state retirement systems. 

™1 OKLAHOMA TURNPIKE AuTHoriTY ANN. REP. To THE GovERNOR 21-26 (1960). 

18 Those toll road authorities having a 5°% statutory limit on interest are: The Illinois State Toll 
Highway Commission, Florida State Turnpike Authority, Indiana Toll Road Commission, Kansas 
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There are some common features with regard to the operating characteristics of 
toll road authorities: 


1. Either as a result of a provision in the trust indenture or a statutory require- 
ment, toll road authorities, with the exception of the New York State Thruway 
Authority, the Ohio Turnpike Commission, the New Jersey Highway 
Authority, and the Turner Turnpike portion of the Oklahoma Turnpike 
Authority, are required to employ independent traffic engineers. All facilities 
employ independent consulting engineers. iy 

2.In all cases initial toll rates were recommended by a: firm of independent 
engineers, and any subsequent toll rate change has to be approved by a firm 
of independent engineers. 

3. Each toll road authority establishes and enforces rules and regulations for us¢ 
and occupancy of the road and also agrees, as a bond resolution provision, to 
keep the road in good repair through proper maintenance and reconstruction. 

4. One of the unique features of the nation’s toll roads is in the services provided 
by the police patrolling each road. In addition to the usual traffic law en- 
forcement activities, these police are required as a matter of authority man- 
agement policy to spend a large part of their time in customer services: 1.¢., 
aiding disabled motorists. In most instances the police are members of the 
respective state police force and are trained, as are all troopers, by the respective 
state police departments. Some toll highway commissions train their police 
personnel further in the special responsibilities of patrolling the modern con- 
trolled access highways, and indoctrinate them in concepts of customer service. 
In most instances these police services are paid for by the toll highway com- 
missions under arrangements arrived at with the respective state police depart- 
ments. The Illinois State Toll Highway Commission has a contract for these 
services with the State Department of Public Safety, and retains the right to 
approve the assignment of individual officers for tollway duty. The Commis- 
sion pays the full cost of this patrol service, including the purchase and main- 
tenance of police cars. 

.In addition tp the services provided by the toll road police, all authorities, with 
few exceptions, provide service stations, restaurants, gift shops, and usually 
roadside telephone services. 

. In order to insure the provision of essential information to the bondholders and 
the public, different types of reporting are either required by bond resolution 
or statutory provision or are carried out in practice by toll road authorities. All 
turnpike authorities except the Maine Turnpike submit annual reports, and all 
authorities agree to audits, balance! sheets, income and expense statements, 
trafic and revenue statements and a schedule of insurance. This information 

Turnpike Authority, Massachusetts Turnpike Authority, Oklahoma Turnpike Authority, and Texas Turn- 


pike Authority. The Pennsylvania Turnpike Commission has a 6% limit and the New Jersey Highway 
Authority has a 3% limit on state-guaranteed bonds and a 6% limit on other bonds. 
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is produced either annually, semi-annually, quarterly, or monthly, depending 
upon the individually prescribed requirements for each authority. In addition, 
all authorities except the New Jersey Turnpike Authority have consulting 
engineers who submit annual reports. Finally, maintenance and operation 
budgets are adopted by all major toll road authorities in the United States. 
In fact, in most cases the bond resolutions or trust indentures specifically 
indicate that there will be an annual maintenance and operation budget, and 
establish procedures whereby the holders of a certain percentage of the aggre- 
gate principal amount of the revenue bonds then outstanding, or the man- 
aging underwriters, can request a public hearing which must be held by the 
Authority within a certain time period. 


IV 


ACCOMPLISHMENTS THROUGH Use or TURNPIKE AUTHORITIES 

As indicated earlier, the failure of conventional methods of financing highway 
modernization focused attention on the concept of “authority” type organization 
and revenue-bond financing. The far-reaching expansion of federal participation 
reflected in the 1956 and 1958 Federal-Aid Highway Acts’® was heralded as the ulti- 
mate solution, providing the states with increased funds and the substitution of 
ninety per cent for the traditional fifty-fifty matching of federal-state contributions 
for the construction cost of the Interstate System. This System when finally 
completed will include approximately 41,000 miles of urban and rural limited access 
expressways which will be built at a presently estimated total cost of forty-one billion 
dollars, and be completed by 1972. As a result the federal highway program has 
designated those high volume roads which were once potential toll roads as inter- 
state highways. In 1953, in his capacity as Deputy Under Secretary for Transporta- 
tion, United States Department of Commerce, the present author directed a study 
which indicated that there was a potential role for tollways under the then existing 
circumstances of between 10,000 and 11,000 miles (excluding metropolitan or urban 
expressways). 

In 1950, the United States had only 424 miles of toll roads in operation. By 
October 1959, nineteen states had toll roads with a total of 3,262 miles, representing 
an investment of over five billion dollars."* Of this mileage, eighty-six per cent was 
in operation by October 1957. Such rapid growth came only because many motorists 
demanded this type of facility. In general, toll roads have provided the public 
with the type and quality of services that will be expected and probably demanded 
in the roads being developed under the Federal Interstate Program. It is generally 
recognized that these facilities incorporate into the design standards such features as 
complete elimination of crossing at grades and traffic signals, wide rights-of-way, 


*® 70 Stat. 374 (1956), 72 Stat. 89, 1725 (1958), 23 U.S.C. § ror (1958). 
**U.S. Dep’t of Commerce, Bureau oF Pustic Roaps, HicHway Statistics 59-60 (1958). 
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long acceleration and deceleration ramps, and wide pavements with wide stabilized 
shoulders. 

However, there are a group of special services pioneered by toll roads which 
involve highly specialized aids and conveniences to individual users. Toll highways 
have developed these far beyond anything done on most free facilities. Toll roads 
incorporate service areas in the design of the road itself, so that the motorist does 
not have to leave the highway in order to use restaurant facilities or to obtain fuel 
or services for his vehicle. In addition, there is intensive police coverage on toll 
roads. For example, the Illinois State Toll Highway Commission now provides 
eighty-five police officers and troopers for exclusive use on the toll road of only 187 
miles, using a fleet of vehicles provided by the Commission for patrolling around 
the clock. This force is designed to produce a standard of patrolling which results 
in a police vehicle passing any given point on the roadway on the average of once 
every thirty-five minutes. All patrol vehicles are fully equipped for emergency 
services with two-way maintenance and police communications channels, and are 
in constant touch with central communications, with each other, and with all main- 
tenance vehicles, stations, and toll plazas. Besides intensive police coverage, the 
communications system, emergency services provided by concessionaires, and off-road 
services, such as wrecker, ambulance, and fire protection services all add up to a type 
of facility that truly serves the public the way it wants to be served. 


V 


OBJECTION TO AND Basic ProsLeMs OF ToLL OPERATION 


As indicated up to this point, the history of turnpike authorities has been 
turbulent, and at times unsatisfactory, as measured by performance. In this country, 
the tollways have reached their present status only in the face of consistent official 
opposition by the established highway agencies. It has been asserted by the groups 
favoring so-called freeways, i.c., roads paid for by gasoline taxes and license fees and 
federal aid, that toll roads financed exclusively of revenue bonds based on tolls 
could not succeed, and that the responsibility would finally come back onto the state 
as an obligation to pay off the bonds. There also has been prolonged litigation in 
some cases as to the constitutionality of the enabling state legislation establishing 
the toll road authorities.1* Despite the demonstrated success of major toll facilities, 
many of these objections remain current, and the attitude, if not the official position, 
of the many highway agencies remains antagonistic to the entire concept of private 
financing through revenue bonds of toll road facilities. 

A major objection to toll roads has been that revenue-bond financing increases 
the cost of capital. In a given state, revenue bonds secured by tolls carry somewhat 
higher interest rates than those backed by the full faith and credit of the state. While 

1® E.g., People v. Illinois Sate Highway Comm'n, 3 Ill. 2d 218, 120 N.E.2d 35 (1954); City of 


Newark v. New Jersey Turnpike Authority, 7 N.J. 377, 81 A.2d 705 (1951), appeal dismissed, 342 
U.S. 874 (1951); New Jersey Turnpike Authority v. Parsons, 3 N.J. 235, 69 A.2d 875 (1949). 
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there are means of circumventing the high cost of borrowing, these often require 
relaxation of the rigid tests of self-support which are an essential part of the concept 
and technique of toll financing. “If the general credit of the state is pledged, certain 
safety margins that would otherwise be applied in determining economic feasibility 
are eliminated, and the necessity for strict economic accounting is lessened. In 
other fields such arrangements have bred unsound projects and involved governments 
in financial crises.”* 

The contention that the cost of revenue-bond financing is high points to an 
apparent disadvantage inherent in this method of providing highway facilities. 
Nevertheless, it should be emphasized that this additional cost of providing roads 
through revenue-bond financing is not borne by the taxpayers, nor even indirectly by 
the state, but only by those individuals who voluntarily choose to use the toll roads. 

In a broader economic sense, and over the life span of a particular facility, the 
true capital costs of the tollway, even though financed at a higher interest rate, 
may prove to be lower than those of a similar facility financed under the so-called 
pay-as-you-go basis. It has been demonstrated repeatedly that the revenue-bond 
financing method used for tollways can get the roads built quickly where needed on 
the basis of traffic demand, and that the users are willing to pay in tolls for having 
these facilities available today rather than ten years hence. Thus, by having these 
highways in being, savings are realized in that the movement of commerce is 
facilitated and the number of accidents—with extensive property damage and losses 
of skilled individuals and/or loss of man hours resulting from temporary or 
permanent disabling injury or death—is reduced. In addition, the tollways are 
built as integrated facilities, not patchwork, as so often happens with the conventional 
methods of building expressways even under the ninety-ten Federal Aid financing. 
In short, if the expenditure, for example, of a billion dollars for a highway develop- 
ment can be justified economically by user demand, the few additional percentage 
points in the cost of capital required to get the road built in three years instead of 
ten at a lower true capital cost through state financing, will obviously be spent to the 
advantage both of the user and the general economy. With respect to those states 
where, instead of reverting to borrowing, taxes are increased to insure completion 
of the highway projects on a pay-as-you-go basis, it should be indicated that from 
the viewpoint of economic theory, the cost of capital is never free, though in some 
cases it may be more readily defined. 

It should be noted that the authority concept is an ever changing instrument, ad- 
justing itself to the desires of the legislatures which use this tool to accomplish 
certain objectives. For instance, in such early modern authorities as the Port of 
New York Authority there is in effect a self-perpetuating feature. After one facility 
has been paid off, the earnings from this facility can be used to build and operate 
other facilities even though not contemplated at the time the original project was 
conceived. In addition, the Authority would not be required to obtain any further 


*® Owen & DEARING, op. cit. supra note 5, at 72. 
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authorization from the legislatures to embark upon a new project but would be 
permitted to act under the original enabling legislation. 

This is not so in the latest cases of toll road financing. The Illinois State Toll 
Highway Commission, one of the most recent major authorities created, incorporates 
into its bond resolution and includes under the statute the requirement that after the 
bonds are paid off, the 187 miles of turnpike be turned over to the state toll-free.?” 
With the exception of the power to issue bonds to construct a limited access highway 
from Aurora to the Tri-Cities area, the Commission is not permitted to issue bonds 
under the original bond resolution for any new construction of roadway even though 
the enabling legislation permits the construction of a toll highway anywhere in the 
State of Illinois. 

In the past, discussion has centered upon the higher cost of maintaining a toll 
road over an alternate free road, the additional cost being made necessary because 
of the requirement to maintain toll collection facilities. To shed some light on this 
question, an analysis was made of the Illinois Tollway 1961 Maintenance and 
Operation Budget for maintenance of roadway and structures, signs, and striping, but 
not including labor for maintenance of equipment, such as mowers, trucks, etc. 
The analysis shows that maintenance costs for the Tollway for 1961 are budgeted at 
$1,973,750, or $10,555 per mile, while the cost of maintaining the Tollway not as a 
toll road but as a free road would be $1,533,842, or $8,202 per mile. 

This comparison is cited only because it is tending to become folklore in the 
discussions of toll roads versus “free roads”; it is otherwise without any signifiance. 
Toll roads almost without exception provide higher standards of service to the 
traveling public in many ways than the conventional interstate highway. Con- 
sequently, the capital cost regardless of interest rates and the inevitable maintenance 
costs are higher per mile. With equal efficiency in the performance of the main- 
tenance function, obviously, the maintenance of elaborate toll collection facilities at 
plazas and restaurant and service facilities on the road cost money. What is often 
overlooked is that the maintenance of these facilities is paid by the users through 
tolls, and that the prudent manager of the tollway authority would not provide 
them if there was not an effective demand by the user, and a substantial net return to 
the authority from toll collection and from fees paid by the concessionaires. 

Even though operated in the main as self supporting enterprises, most tollway 
authorities are encumbered with a variety of present and potential handicaps. For 
example, in an attempt to create authorities that are financially independent, 
certain state revenues have not been allocated to the toll road authorities. The 
Authority has not been permitted to share in the gasoline tax revenues that are 
collected on the turnpikes. Thus the patrons who use toll road facilities have to 
pay twice: they pay the toll and also the tax on gasoline used while traveling on the 
turnpikes. For instance, it is estimated that the 32,019,702 motorists who used the 
Illinois Tollway in 1960 traveled 858.6 million vehicle miles. Assuming that each 


47 Iii. Strat. Ann. ch. 121, § 314441 (Smith-Hurd 1959). 
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vehicle obtained approximately fifteen miles per gallon of gasoline, and since im 
Illinois the tax per gallon of gas is five cents, these motorists paid approximately 
$2,860,000. This revenue went to the State and therefore was not available to operate 
and maintain the tollways. 

There is a theoretical justification for a credit to self-supporting tollway authorities 
for the gasoline taxes paid on gasoline consumed in toll road use. However, there 
are numerous administrative and policy problems involved, such as whether or not 
the refund should be made to the user of the tollway or credited to the accounts of 
the toll road authority. The latter alternative would presumably permit a more rapid 
repayment of the bonds or a reduction in tolls. A few states have experimented with 
this device of gasoline: tax refund.’* However, most successful toll authorities are 
not pressing the issue and in fact some would prefer to maintain their financial 
independence from any involvement in state budgeting or financial assistance. 

There is another and more serious problem that will be facing most toll roads 
in the near future, especially those that have long term bonds outstanding: namely, 
the presently slow but inevitable development of strong competition from the 
41,000 mile Interstate System financed by ninety cents on the dollar from the federal 
government. The clear intent of Congress in the passage of the 1956 Federal-Aid 
Highway Act’® which inaugurated the ninety-ten federal program was that this 
money should not be used to build Federal Aid roads that would parallel or be 
directly competitive with toll roads in existence, under construction, or authorized 
at that time. However, this congressional intent was not specifically incorporated 


in either the 1956 or 1958 Federal-Aid Highway Act.”° Consequently, the tollway 
authorities will as a business matter, especially in view of their primary responsibility 
to the bondholders, have to depend largely for their continuing financial solvency on 
providing a higher type of service than that provided by the Federal Aid System, and 
on the prospect that the rate of growth in motor vehicle ownership and use will 
provide sufficient traffic to utilize effectively the capacity of both systems. 


SUMMARY 
I. Toll roads have served a useful function in contemporary highway moderniza- 
tion. 

A. They have provided substantial mileages of high cost, high traffic density 
facilities at no cost to the taxpayer; nor have they placed any burden on the 
full faith and credit of the states in which they operate. 

B. In their conception, construction, and administration, it has been demon- 
strated that these complex and costly facilities can be built in record time, 
and that from an economic standpoint the additional cost incurred in 
revenue bond financing without the full faith and credit of the govern- 


*® Oklahoma and Massachusetts have pioneered. 
2° See note 13 supra. 
9° Ibid. 
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mental agency is more than compensated by providing these facilities when 
and where the motoring public wishes to have the service. 

. They have pioneered in the provision of special services to motorists as an 
integral part of toll road operation and administration, such as restaurants, 
service areas and special aids to disabled motorists. These services are not 
being designed into the present Interstate System but will inevitably be 
demanded eventually by the traveling public. All of these services are paid 
for by the users through toll charges (even policing in most cases). 


II. The expansion of turnpikes in the United States has now been circumscribed 
by the Federal Aid Program under which the federal government presently pays 
ninety per cent of the total cost. If the historic fifty-fifty matching under the 
Federal Aid Highway Program had been continued, there would undoubtedly 
have been many thousands of miles more of toll roads built. Yet it may be 
that new toll roads or extensions to existing toll roads could be financed by 
revenue bonds, thus replacing planned Federal Aid Interstate (F.A.I.) routes. 
By doing so, funds would be released either to the federal government or to 
state governments. These funds would be available for stepping up the pace 
of construction on F.A.I. routes, or adding to the national system of Interstate 
and Defense Highways or offsetting the increased costs not provided for in the 
1961 Federal Aid Highway Act. 

. The problems that have been faced and met by toll road administration have 


pointed up many issues in the general theory and practice of public authorities, 
and the lessons learned in this area can be applied profitably in other areas of 
public administration. 





PUBLIC AND SEMI-PUBLIC CORPORATIONS 
IN FRANCE* 


Winrriep R, DaLtMayrt 


INTRODUCTION 

For a long time and not without justification, French administrative law has 
been admired for its clarity and conceptual vigor. The lucid rational formulation 
of the chose publique and the distinction between the domains of public and private 
law were treasured acquisitions of the French Revolution and of classical Liberalism. 
However, even the Revolution did not entirely abolish the intermediary corporate 
bodies of the Old Regime. More importantly, the end of the nineteenth and the 
beginning of the present century witnessed a gradual obliteration of the traditional 
state concept and an expanding interaction between public activities or services and 
private, socio-economic endeavors. 

This development of public services,’ and the concomitant transformation of their 
character, evoked different responses among the leading publicists and administrative 
lawyers of the time. Commenting on a decision of the Council of State at the turn of 
the century, Maurice Hauriou argued forcefully that the penetration of public 
services and institutions into the social and economic sphere endangered the classical 
Liberal concept of the state, the distinction between the political and the social or 
collective realms, and in the end, the rule of law itself.2 A more positive and 


* The following abbreviations are used: C.E. for Conseil d’Etat; T.C. for Tribunal des Conflits; C.C. 
for Cour de Cassation. In reference to the latter court, Civ. stands for Chambre civile, Crim. for 
Chambre criminelle, Soc. for Section sociale, Comm. for Section commerciale, Req. for Chambre des 
requétes. D. refers to Dalloz périodique; D.A. to Dalloz analytique; D.H. to Dalloz hebdomadaire; D. 
Crit. to Dalloz critique; S. to Sirey; Rec. to Recueil Lebon (1.c., Recueil des arréts du Conseil d’Etat et 
du Tribunal des Conflits) of the year in which the decision was rendered; J. stands for Jurisprudence; 
Somm. for sommaire or summary of a decision; Chron. for Chronique; Doctr. for Doctrine; concl. for 
conclusion (of a commissaire du gouvernement); J.C.P. for Juris-classeur périodique (La semaine 
juridique); R.D.P. for Revue du droit public et de la science politique; Dr. Soc. for Droit social; Rev. 
Avo. for Revue administrative; C.J.E.G. for Cahiers juridiques de l'électricité et du gaz. Court decisions 
are cited in the French manner. Thus, C.E., March 4, 1910, Thérond, S.1911.3.17, concl. Pichat, R.D.P. 
1910.353, note Jéze, stands for decision of Council of State of March 4, 1910, reported in Sirey, year 
1911, part 3, p. 17, with conclusions by Pichat, also reported in Revue du droit public et de la science 
politique, year 1910, p. 353, with note of Jéze. For the sake of uniformity, references to R.D.P. are 
always cited in the French manner. Citations starting with the name of a city or district refer to 
decisions of lower courts. Where no court is indicated, citation refers to the court which rendered 
preceding decision or decisions. All quotations from French publications have been translated into 
English by the writer of this article. 

+ Dr. iur. 1955, University of Munich, Germany, Ph.D. 1960, Duke University. Department of 
Political Science, Milwaukee-Downer College, Milwaukee, Wis. 

*On the notion of service public, see subsequently in the text, especially notes 21, 22. 

*See T.C., Dec. 9, 1899, Association syndicale du canal de Gignac, $.1900.3.49, as discussed in I 
Maurice Havuriov, La JurispRUDENCE ADMINISTRATIVE DE 1892 A 19209, at 415, 416, 422 (1929). 
In his comments on subsequent decisions, Hauriou was not entirely hostile to mixed corporations 
(i.e., bodies displaying public and private law ingredients) provided that economic endeavors were 
not absorbed by the state itself; compare C.E., May 22, 1903, Caisse des écoles du Vle arrondissement de 
Paris, $.1905.3.33, discussed id. at 433. 





756 Law AnD ConTEMPORARY PROBLEMS 


optimistic attitude was taken by Léon Duguit and his followers. Considering the 
state simply as a factual power relationship, Duguit aimed at a complete reformation 
and reorientation of French administrative doctrine, centering on a broad concept 
of public service and eliminating the ‘traditional notions of public power and 
authority 

Whatever may have been the merits and effects of this reform movement, the 
proliferation of public services during subsequent decades reached proportions which 
could not have been expected or foreseen by Duguit and his school. Public corpora- 
tions multiplied in all areas of social life and frequently assumed functions of a 
definitely commercial or industrial nature. At the same time—owing to the piece- 
meal character of the entire process—the traditional state structure was by no 
means abandoned or overcome,* with the result that the dichotomy of public and 
private law continued to serve as a cornerstone of administrative doctrine and 
jurisprudence. In this situation, the legal regime applicable to the developing 
services and institutions assumed kaleidoscopic features betraying an ingenious 
variety of combinations of public and private law ingredients. The following pages 
attempt to portray the major forms of such combinations, starting from organisms 
governed almost entirely by public law and proceeding to semi-public institutions 
and finally to private enterprises only vaguely affected with a public interest. 


I 


Pustic CorporaTIONs 
The establishment of public corporate bodies constitutes the most prevalent device 
for handling matters transcending the sphere of purely private interests, Basically, 
even the state itself is nothing but a public body designed to realize such basic 
aims as peace and security. Frequently, the state accomplishes its functions in a 
direct manner, without delegating them to intermediary public organisms.® In 
modern governments, the major examples of this direct operation are military 
defense, police, and the administration of justice. In other instances, the state may 
entrust public functions to separate entities whose character is primarily determined 
by their relationship to a part of the national territory, #.c., the various agencies of 
governmental decentralization such as regions, provinces, “départements,”® districts, 
municipalities, or other forms of local government. Both the direct performance of 
* Compare esp. Lton Ducuit, Les TRANsFoRMATIONS DU Droit Pustic chs. 1, 2 (1913). Fora strong 
criticism of Duguit’s elimination of puissance publique and for a proposal to coordinate this notion 
with the concept of public service, see M. Hauriou, Précis p—E Drorr ADMINISTRATIF ET DE Droit 

Puszic XII-XV (11th ed. 1927) [hereinafter cited as Hauriou, Précis]. 
*As a corollary, the notion of puissance publique was not entirely discarded by administrative 


doctrine; compare Marcet Waine, Drorr ADMINISTRATIF 93, 357 (§§ 157, 602) (8th ed. 1959) [here- 
inafter cited as WALINE]; 1 Georces Vepet, Drorr ApMINISTRATIF 20 ff., 54, 59 (1958) [hereinafter 


cited as VepeL, Dr. Apm.]. 

5 In French administrative law, this form of administration is called régie or régte directe; see WALINE 
624 (§ 1057); 2 Veper, Dr. ApM. 568; ANpré pe Lausapére, MANuEL pve Droit ADMINISTRATIF 22, 
208 (3d ed. 1951) [hereinafter cited as De Lausapére]. 

* On the territorial circumscription département, compare WALINE 325 ff. (§§ 540 ff.); 2 VEDEL, Dr. 
Ap. 431 ff.; De Lausapére 157 ff.; Hauriou, Précis 146 ff. 
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public functions by the state and administration through territorial agencies remain 
outside the scope of the present study. 

Apart from the state and its territorial subdivisions, public functions and 
services are on numerous occasions exercised by public bodies which are characterized 
not so much by the territory in which they operate but by their specialized functions. 
In France the major type of these functional entities is traditionally called établisse- 
ment public. Until the period of the second World War, it was still possible to 
describe the établissement public as a “residual category” comprising all public 
corporate bodies which are not territorial in character." In more recent years, 
however, a trend has developed both in legal doctrine and in court decisions to 
distinguish several categories within the larger concept of non-territorial “public 
corporations.” Basing himself on statements of Léon Michoud® and, to some 
degree, on German legal doctrine, Robert Drago has urged the differentiation of 
public legal bodies into foundations and associations, that is, into bodies which are 
based on special funds and equipped with representative organs only by the state, 
and bodies which are formed by actual associations of persons.? Drago’s proposals 
have not been without influence on other writers in the field of administrative law.”° 
At the same time, French administrative courts have started to admit the existence 
of public law organisms which are based on professional organizations or associations 
and which, nevertheless, are not classified as établissements publics.” 

Unfortunately, however, these doctrinal and judicial efforts have not resulted in a 
neat.and uniform classification. The acceptance by administrative courts of a 
separate category of association-type public organisms remains limited to a number 


of professional corporations, while the term établissement public continues to be 
applied to a large variety of public entities comprising both those characterized 
by a special fund and those based on associations other than professional organiza- 
tions. The following presentation therefore follows the actual practice of French 
courts rather than the requirements of doctrinal neatness. 


A. Etablissements Publics 


1. Introduction 
The term établissement public in France dates back at least to the Civil Code 
of 1804 and the Code of Civil Procedure of 1807.1* Despite the suppression of guild 


™See WALINE 352 (§ 594). 
*1 Léon MicHoup, La Tuforte vE LA PeRsonNALITE MoraLe et Son ApPLicaTION AU Droir FrAng¢als 


209 ff. (§§ 75 #.) (3d ed. 1932). 

®Roranp Draco, Les Crises pE LA Notion p'ETABLISSEMENT PuBLic (1948); Drago, The Public 
Corporation in France, in W. FriepMANN (Ep.), THe Pusiic CorporaTION 113 (1954). 

1° See, e.g., P. Duez & G. Depeyre, Trairé pe Drorr ApMINIsTRATIF 162 n.5 (1952). On the other 
hand, Waline inclines to the view that the destinaries of the services of an institution constitute its 
sociological substratum; WALINE 254-55 (§ 410). 

%C.E., July 31, 1942, Monpeurt, S.1942.3.37, concl. Ségalat, R.D.P.1943.57, note Bonnard; April 
2, 1943, Bouguen, S. 1944.3.1, concl. Lagrange, note Mestre. 

1? Civic Cope arts. 940, 1712, 2045, 2121, 2227; Cope oF Civ. Proc. arts. 69, 83, 1032, and former 
art. 336 (prior to revision by law of May 23, 1942). For the term établissement d’utilité publique, com- 
pare Civic Cope arts. 910, 937. 
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and local government bodies in 1791, and in contrast to the individualistic or atomistic 
philosophy of the Revolution, the term appeared at the time as a legacy of the 
Ancien Regime, comprising various royal foundations such as hospitals and poor 
houses, and a number of new institutions such as universities and colleges, modeled 
after pre-revolutionary institutions.’* However, while containing some fragmentary 
rules concerning the financial administration of corporations, the Napoleonic Codes 
did not define or clearly circumscribe the term établissement public. It was not 
until 1856 that the courts made an effort to distinguish between corporate bodies 
of public law (établissements publics) and private institutions acting in the public 
interest (établissements d’utilité publique).* This effort was significant mainly for 
establishing an external line of demarcation; it did not entirely clarify the internal 
nature of public corporations. The proliferation of public corporations since the 
turn of the century and especially their infiltration into the social and economic 
domains have greatly complicated the problem of classification and definition. 
Some writers have gone so far as to claim that the term établissement public has 
entirely lost its juridical significance and merely serves as a loose catchword for 
diverse entities and institutions.’® 

While the latter attitude is hardly representative of the majority of doctrinal and 
judicial opinion, the difficulties involved in the definition of établissements publics 
cannot be overlooked. The awareness of such difficulties has given rise, already 
some decades ago, to a “subjective” theory—advocated primarily by Gaston Jéze— 
according to which the will of the legislature alone determines the qualification of 
an institution as établissement public.® Despite the apparent simplicity of this 
theory, it should be pointed out that the legislature very rarely designates a corporate 
body expressly as établissement public. Even where such direct terminology is 
employed, the wording of the statute may on occasion be misleading. This is particu- 
larly true in the case of laws passed prior to 1856 or 1860, when, in the words of the 
Council of State, “the meaning of such terms was not yet well defined.”"? If the 
statute establishing the institution does not contain a clear designation, the subjective 
theory holds that the intention of the legislature has to be scrutinized.’* However, 
the scrutiny obviously impels courts to examine the various powers and functions 


18 See Draco, op. cit. supra note 9, at 31 ff. On corporative institutions under the Old Regime, com- 
pare F. Oxvrvier-Martin, L’OrGANISATION CoRPORATIVE DE LA FRANCE D’ANCIEN RécIME (1938). 

*C.C., Civ., March 5, 1856, Caisse d'Epargne de Caen, $.1856.1.517, D.1856.1.121 (held that local 
savings banks are établissements d’utilité publique). The distinction was adopted by a law of Feb. 
21, 1862, concerning loans of public corporations. 

*® See, ¢.g., Culmann, Existe-t-il un droit professionel aytonome?, Revue DE L’EconomiE Con- 
TEMPORAINE 3, at 16 (1944). Vedel comes very close to this View *hen he writes: “In fact, the term 
établissement public does no longer correspond to a uniform ‘+l definition or a uniform juridical 
regime.” 2 VepeEL, Dr. Ap. 480. 7 

782 Gastron Jéze, Les Principes Généraux pu Drorr ApministraTiF 28 (3d ed. 1930); De 
LAUBADERE 23, 212. 

™C.E., Dec. 21, 1906, Caisse diocésaine de secours de Gap, Rec.p.947; also June 20, 1919, Brincat, 
D.1922.3.15, note Puget, $.1924.3.43, R.D.P.1920.80, note Jéze. 

** JEzE, op. cit. supra note 16, at 30; but in order to discern the legislative intent, Jéze admits that 
recourse must be had to the “basic concept” of the établisseme#t public which, in his view, consists of 
the possession of a separate fund and the performance of a public service. 
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attributed to a particular corporate body. Thus, even under the subjective theory, 
the definition of an établissement public still turns mainly on the powers and func- 
tions of each individual institution. 

At the turn of the century, Hauriou proposed defining the établissement public 
as “an administrative body which conducts a special public service.”"® This 
definition, which greatly influenced subsequent doctrinal developments,” implies 
that the institution so defined constitutes a public legal entity which is separate of 
and distinguished from the state and which conducts a specialized public service. 
The latter was definitely the major aspect of the definition. Duguit and his followers 
were at that time in the process of overhauling French administrative theory, and 
used the idea of “public service” (service public) as a cornerstone of the new system.” 
However, in more recent decades, the meaning of the term “public service” has be- 
come increasingly vague and fluctuating”* and, while it continues to be an important 


‘®M. Havuriou, Précis pe Drorr ApMmINistRATIF 504 (4th ed. 1901). In his Précis (cited supra, 
note 3), Hauriou describes the établissement public as a juridical person performing a specialized public 
service; see also Précis ELémentaire pE Droit ApMiNisTRATIF 131 (2d ed. 1930) [hereinafter referred to 
as Hauriou, Précis Erém.}. 

2° 3 Ducuit, Trarré pe Drorr ConstiTuTIONNEL 343 (3d ed. 1930), describes établissements publics 
as public services endowed with a special fund; for a similar definition compare Louis RoLLANp, Précis 
pE Drorr ApMINISTRATIF 34 (§ 42) (gth ed. 1947). De Lausapére,.210 ff., defines the établissement 
public as a decentralized public organism performing a special public service. According to 2 VepEL, Dr. 
Ap. 465, the “classical” concept of établissement public requires a juridical person of public law per- 
forming a public service. 

*2 Compare L. Ducurr, Les TRANSFORMATIONS DU Droir Pustic (1913); R. BonNnarp, Précis pe Drorr 
ApministraTiF (4th ed. 1943); and the cited works of Jéze and Rolland. On this “école du service 
publics” see 1 Vepet, Dr. Apm. 48-51. For some famous court decisions of the period utilizing the 
criterion of “public service,’ compare T.C., Feb. 8, 1873, Blanco, D.1873.3.17, concl. David, $.1873.2.153, 
concl. David (held that state responsibility for damages caused by agents employed in the public service 
comes within the jurisdiction of administrative courts); C.E., Feb. 6, 1903, Terrier, D.1904.3.65, concl. 
Romieu, $.1903.3.25, concl. Romieu, note Hauriou (where administration had promised payment for 
killing of snakes, act of killing constituted a public service and litigation relative to the service belonged 
before administrative tribunals); T.C., Feb. 29, 1908, Feutry, $.1908.3.97, concl. Teissier, note Hauriou, 
R.D.P.1908.266, note Jéze (liability of a département for damages caused by mental patient escaped from 
département asylum is determined by administrative courts); C.E., March 4, 1910, Thérond, S.1911.3.17, 
concl. Pichat, note Hauriou, R.D.P.1910.353, note Jéze (administrative tribunals have jurisdiction over 
contract of municipality for performance of a public service, in the instant case the service of a dog- 
catcher). See also, CHartes E. Freepeman, THe Conseit p’Erat 1n Mopern France 118-122, 142- 
143 (1961). 

*2 This term may designate either an activity or an organism performing this activity, and has been 
rendered ambiguous by the fact that the administration may exercise a public service in private law form 
(gestion privée); by the rise of industrial or commercial public services; and by the application of 
administrative law to areas unrelated to a public service; see C.E., June 10, 1929, Commune de Monségur, 
§.1921.3.49, note Hauriou. Some writers today go so far as to relegate the term to the realm of empty 
slogans or of “legal existentialism”; cf. Chenot, La notion de service public dans la jurisprudence 
économique du Conseil d'Etat, 4 Erupes er Documents 77 (1950); Rivero, Existe-t-il un critére du droit 
ad ministratif?, R.D.P.1953.259; I Vener, Dr. ApM. 51 ff. While recognizing the vagueness of the term, 
Waline proposes an approximate definition to the effect that public service consists of an activity of 
public interest in which public authorities—without necessarily assuming financial responsibility—have 
taken the initiative and over which they exercise some form of control; Waive 624 (§ 1057). The 
term continues to be used by courts: T.C., Nov. 3, 1958, Daubie, R.D.P.1959.615; C.E., April 20, 1956, 
Epoux Bertin, D.1956.J.433, note de Laubadére, R.D.P.1957.101, note Waline; Oct. 19, 1956, Soc. Le 
Béton, D.1956.J.681, concl. Long; T.C., March 28, 1955, Effimieff, J.C.P.1955.2.8786, note Blaevoet. 
Accepting the modern proliferation of public services, the Tribunal of Conflicts attempted to introduce 
a new category of services publics socials which supposedly are subject to private law, at least in their 
relation to employees and users; T.C., Jan. 22, 1955, Naliato, Rec.p.614, D.1956.J.58, note Eisenmann, 
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concept of administrative law, its utility for purposes of classification is doubtful. 
As a rule, public corporations still perform “public services.” But it is recognized 
today that public bodies may on occasion exercise private functions or act in a 
private capacity,”* while on the other hand, “public services” may be performed by 
private corporations or institutions.** According to a more recent definition by 
Marcel Waline, the établissement public is an entity of public (administrative) law 
which is both decentralized and specialized in its functions.*> The implications of 
this definition deserve closer examination. 


2. Public Law “Personality” 


The fact that the établissement public is an artificial “person” of public law 
signifies primarily that it is a subject of legal rights and duties and endowed with 
a special fund which is not entirely integrated into the state budget. This aspect 
distinguishes the corporate institution from administrative services which are en- 
trusted, by way of concession or in some other form, to private individuals. The 
creation of such public law “persons” regularly requires legislative or at least executive 


action.”® 


R.D.P.1955.716, note Waline; Jan. 13, 1958, Berry, R.D.P.1959.128. However, the expansion of this 
category was immediately checked by other courts, C.C., Oct. 30, 1957, Veuve Radux c. ville d’Asniéres, 
D.1958.J.424; C.E., March 21, 1958, Sieur Salin, R.D.P.1959.122, concl. Bernard. Compare De Laubadeére, 
La notion et le régime juridique des services publics sociaux en droit administratif frangais, Dr. Soc. 494 
(1959). For a résumé of the judicial attitude, see WaLine 629 (§ 1063); De LauBapére 24. See also 
Morange, Le déclin de la notion juridique de service public, D.1947-Chron.XIl.45; Waline, Vicissitudes 
récentes de la notion de service public, Rev. ApM. No. 5, 23 (1948); E. Lop, Essar sur La Notion DE 
Service Pustic EN Drorr ADMINISTRATIF Francais (1949); J. L. De Coram, La Crise pe La Notion 
Juripiqve pE SERVICE PuBLic EN Dror ADMINISTRATIF Francais (1954); L’Huillier, 4 propos de la 
“crise” de la notion de service public, D.1955.Chron.XXIl.119; Nouvelles réflexions sur le service public, 
D.1957.Chron.XVI.91. 

2° C.C., Civ. ire, Nov. 17, 1954, Soc. civile du domaine de Dreux, D.1955.J.77, note Lavau (public 
body employing private law procedures for recovery of debt); C.E., May 14, 1948, Jacquin, R.D.P.1949.600, 
note Waline (private law contract concluded by municipality for performance of fire works); July 18, 
1936, Epoux Faure, Rec.p.800 (exercise of patria potestas over orphans by office of public assistance); Oct. 
16, 1935, Dame Madaud, Rec.p.938 (provisional administration of property of mental patient by office of 
public assistance); June 19, 1918, Soc. des voiliers francais, Rec.p.597 (capacity of public administration 
to conclude private law contracts); July 31, 1912, Soc. des granits des Vosges, Rec.p.go9, S.1917.3.15, 
concl. Blum (similar). On this area of gestion privée, see WALINE 70, 80-83 (§§ 109, 131-133); DE 
LAUBADERE 32-33; I Vepet, Dr. Ap. 22. 

** See notes 232-40 infra. 

25 Warne 353 (§ 594). R. Connors, La Notion p’ETasiissEMENT PuBLic EN Drorr ADMINISTRATIF 
Francais (1959), adopts a somewhat broader definition according to which the établissement public 
is a public organism (that is, any organism subject to some governmental authority) endowed with legal 
personality and dedicated to a special purpose (at 31). While his arguments are impressive because of 
their logical rigor and perhaps are acceptable as guidelines for future reform, they are hardly in agree- 
ment with present practice. In determining whether or not a body is an établissement public, recent 
decisions concentrate primarily on internal organization and modes of operation, C.E. Dec. 13, 1957, 
Barot, Rec.p.675; other criteria are the origin and nature of the revenues, the objectives of the body, and 
the statutory basis. Compare T.C., Nov. 23, 1959, Soc. mobiliére et immobiliére de meuneria, 
R.D.P.1960.676, note Waline, La distinction des établissements publics administratifs et industriels, et la 
possibilité, pour un établissement administratif de faire des opérations commerciales. On the general 
concept, see also M. Fiurre, Essar sur LA Notion p’ETABLISSEMENT PuBLic (1945). 

2° A similar governmental action, however, may on occasion create private law corporations or associa- 
tions. For instance, in the case établissements d’utilité publique such as the National Savings Movement 
(ordinance of Oct. 13, 1945) or various municipal savings banks; or in the case of national companies 
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Formerly, according to the Law of July 13, 1925, national établissements publics 
could only be created by a law “which determines their objective, their principles 
of managment and confers on them legal personality and, as the case may be, 
financial autonomy.”** This requirement has been modified by the Constitution 
of the Fifth Republic. According to Article 34 of this Constitution, the Legislature 
has to establish the rules “concerning the creation of categories of établissements 
publics.”** In comparison to the previous regulation, the constitutional pro- 
vision is at the same time more restrictive and more liberal: it is more rigid in 
that it prohibits the creation by executive decree of all categories of établissements 
publics, even of those not national in character; it is more lenient in that it permits 
the executive organs to create new établissements publics, even if they are national, 
as long as they come within the province of a “category” established by law. In 
November 1959, the Constitutional Council ruled that the creation of a single 
établissement public may amount to the creation of a new category if the char- 
acter of the particular institution does not fit into existing schemes determined by 
law.?° 

Due to the “public” character of the établissements publics, their organization and 
functions are regularly governed by rules of administrative law. The organs of these 
bodies are entitled to render administrative decisions of a self-executing character 
which, however, are subject to the control of supervising authorities and may be 
attacked through action for annulment (excés de pouvoir) before administrative 
courts.*” Thus, in collecting a debt, organs of the corporation may issue writs of 
attachment which require the debtor either to pay or to contest his obligation 
immediately in court. Within the limits established by the Legislature, the établisse- 
such as the National Railway Corporation or the Credit Institute of the Ivory Coast (decree of Feb. 4, 
1955); see WALINE, 255 (§ 411) and 355 (§ 598). On the other hand, corporations which today are 


recognized as “public” may have had a private origin; ¢.g., the former French Law School at Cairo; 
see note 242 infra. 

*7 Law of July 13, 1925, art. 205; id. at 357 (§ 601); 2 Jéze, op. cit. supra note 16, at 29. According 
to a law of Aug. 17, 1948, administrative public corporations, but not commercial public corporations 
could be abolished by decree; C.E., Nov. 16, 1956, Union. syndicale des industries aéronautiques, 
J.C.P.1957.2.9968, note Blaevoet, D.1956.J.759, concl. Laurent: The Constitution of 1958 abrogated 
this provision. 

*® This article has to be viewed in conjunction with Article 37, according to which matters not reserved 
for the Legislature can be regulated by executive or administrative orders. 

2° Conseil Constitutionnel, Nov. 27, 1959, R.D.P.1960.1018-20, 1022-24, note Waline, held that 
the establishment of the Autonomous Transport Direction of Paris constituted by itself the creation of a 
category of établissements publics. At the same time, the Council decided that “rules concerning the 
creation of a category,” in the terms of Article 34, are those which form a constitutive or essential element 
of the organization of a public corporation. Consequently, rules determining the total number of 
members of the administrative council of the Transport Direction and the number of representatives of 
local authorities in this council were held to be of a regulatory character within the meaning of Article 


37- 

®°C.C., Req., May 9, 1953, Durif, D.H.1933.314 (ordinary courts have no jurisdiction to review 
such decisions of corporate organs); also C.E., April 20, 1951, Fauquier, Rec.p.204 (involving decisions 
of Atomic Energy Commission, a public corporation created by ordinance of Oct. 18, 1945, law of 
Aug. 13, 1947). Only in very rare instances are private associations entitled to render self-executing 
decisions; compare C.E., Oct. 29, 1952, Delsuc, Rec.p.478 (concerning French Union of Veterans’ 
Associations). 
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ment public may levy taxes and other contributions.** At the same time, although 
public corporations enjoy certain fiscal privileges, they are subject to taxation as soon 
as they have independent revenues or other sources of income.*? If the public 
interest so demands, public corporations may exercise the power of eminent 
domain.** Also, works executed by such corporations or in their name have regularly 
the character of public works (travaux publics)3* By virtue of provisions of the 
Code of Civil Procedure, public corporations are unable to make compositions with 
debtors or resort to arbitration.*® 

The applicability of administrative law to public corporations has the further 
result that their personnel normally possess the status of civil servants or “public 
agents.”*® As a rule, legal disputes between corporations and employees or third 


51 C.E., Dec. 20, 1935, Soc. des établissements Vezia, R.D.P.1936.131, concl. Latournerie. However, 
in some Cases, private corporations and associations are also sustained by fiscal resources; see WALINE 358 
(§ 602). 

®?C.E., May 1 and Dec. 4, 1931, Chambre de commerce de X, D.1932.3.17, note Trotabas. See also 
Chalandon, L’imposition des: collectivités et des établissements publics, Rey. pE ScieENCE ET DE LEGISLA- 
TION FINANCIERES 162 (1933). 

*°C.E., June 29, 1951, Lavandier, $.1951.3.91. 

**C.E., April 12, 1957, Mimouni, Rec.p.262. 

®° Code of Civ. Proc., arts. 83 and 1004; cf. 2 Vepet, Dr. ApM. 466; also T.C. May 19, 1958, Soc. 
Myrtoon Steamship et Cie v. l’Etat, D.1958.J.699, note Robert, L’aptitude de l’Etat et des établissements 
ou organismes publics a V’arbitrage de droit privé, et la délimitation des compétences administrative et 
judiciare. 

®°CE., Dec. 24, 1937, de la Bigne de Villeneuve, D.H.1938.185 (concerning public corporation 
attached to the state); Jan. 7, 1947, Devaux, J.C.P.1947.4.61 (concerning département or municipal 
corporations). C.E., June 4, 1954, Affortit et Vingtain, Rec.p.342, concl. Chardeau, D.1954.Somm.65, 
established the important rule that all employees of public corporations are placed in a public law 
relationship even if their employment contract does not contain a clause exceeding the regular confines 
of the general law, as long as their functions permit them to participate directly in the performance of 
the public service of the corporation. See also C.E., April 20, 1956, Epoux Bertin, Rec.p.167, concl. Long, 
R.D.P.1956.869 and 1145, 1957.101, note Waline; July 5, 1957, Evrard, Rec.p.446, concl. Tricot; Feb. 
21, 1958, Bergey, Rec.p.120, R.D.P.1958.579; March 21, 1958, Sieur Salin, R.D.P.1959.122, concl. 
Bernard; March 11, 1959, Grimaldi, R.D.P. 1959.803; March 20, 1959, Lauthier, concl. Bernard, 
R.D.P.1959.770; Nov. 4, 1959, Goett, R.D.P.1960.372; T.C., Jan. 13, 1958, Chardon, D.1958.J.412, note 
Blaevoet; Nov. 23, 1959, Bruneaux, R.D.P.1960.349; Nov. 23, 1959, Demoiselle Santelli, R.D.P.1960.708. 
Private employment contracts therefore exist only where the application of private law was stipulated in 
the employment contract, or where the employment is so definitely auxiliary or menial as to exclude 
participation in the performance of the public service; C.E., Dec. 23, 1955, Dame de Fresquet, Rec.p.605; 
Jan. 20, 1956, Dombret, R.D.P.1956.676. The decisive criterion is not the designation or nature of the 
work itself, compare C.E., April 13, 1956, Chambre de commerce du Mans et de la Sarthe, Rec.p.632, with 
T.C., Jan. 13, 1958, Chardon, R.D.P.1958.579, D.1958.J.412, note Blaevoet (involving two types of 
“moniteurs”), also, C.E., Oct. 8, 1958, Fornaresio et Morara, R.D.P.1959.359, with Feb. 25, 1959, 
H6pital-hospice de Bernay, R.D.P.1959.780 (involving different kinds of hospital employees); nor is it 
the temporary character of the work, compare C.E., March 16, 1955, Dame Stella Martin, Rec.pp.718,786, 
May 27, 1957, Mathais, Rec.p.353, with C.E., Nov. 2, 1956, Maurisset, Rec.p.412, June 26, 1957, Pichot 
et Allin, Rec.pp.881,927; nor the mode of remuneration, C.E., Jan. 13, 1958, Chardon, Rec. p.789; nor 
the place in the employment hierarchy, C.E., Nov. 28, 1958, Lepouse, D.1959.J.263; rather, it is the possi- 
bility of participation in the performance of the, public service of the institution, C.E., May 11, 1959, Dame 
Climaque, R.D.P.1959.1071; March 20, 1959, Lauthier, concl. Bernard, R.D.P.1959.770. On the right of 
public employees to strike, compare C.E., July 7, 1950, Dehaene, S.1950.3.109, D.1950.J.538, note 
Gervais, J.C.P.1950.2.5681, concl. Gazier, R.D.P.1950.691, note Waline (in the absence of statute, 
government can stipulate limitations of this right in order to prevent abuses and safeguard the public 
interest; but limitations are subject to review by administrative courts); Nov. 28, 1958, Lepouse, 
D.1959.J.263, note Quermonne, R.D.P.1959.306 and 360, note Waline; June 10, 1959, Syndicat national 
des personnels des préfectures, R.D.P.1959.1071; Oct. 26, 1960, Syndicat général de la navigation 
aérienne, R.D.P.1961.181; see also Mankiewicz, Right to Strike of Civil Servants and Employees in the 
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persons come within the jurisdiction of administrative courts and are adjudicated in 
accordance with substantive administrative law.*7 Agreements executed by public 
corporate bodies usually have the character of administrative contracts, 1.e., contracts 
which may contain clauses exceeding the confines of the general or civil law, 
especially provisions granting monopoly rights or exacting special penalties.** This 
does not mean, however, that public corporations may not conclude civil law con- 
tracts or act in other ways like private individuals subject to the general civil law.*” 
If damages are caused by the activities of the public corporation, tort claims are tried 
® Liability in such 


before administrative courts on the basis of administrative law.* 
cases lies with the corporation itself rather than the supervising authorities. The 
relations between the public corporation and the users of its services are also 
regularly governed by administrative principles in the sense that users are entitled 
to equal treatment*’ although a certain degree of discrimination may be justified 
in the public interest.*” 


Public Services, Under the French Constitution of 1946, 4 Am. J. Comp. L. 89 (1955). On the concept 
of “public agent,” see WaLine 630 (§ 1065), 776 ff. (§§ 1633 ff.); 2 VepeL Dr. Apm. 483 ff.; D. 
Ruzi£, AGENTS pes PEeRsoNNES PuBLIQUES ET AGENTS DES PERSONNES PrivéEs (1960); T.C., Nov. 23, 
1959, Demoiselle Santelli, D.1960.J.280, note de Laubadére, Les agents de l’Administration et la nature 
de leur contrat; caractéres distinctifs du contrat administratif de lI’ “agent public.” 

*7 T.C., Dec. 9, 1899, Syndicat du canal de Gignac, $.1900.3.49, note Hauriou; C.E., May 29, 1959, 
Goehrs, R.D.P.1959.1020; T.C., April 20, 1959, Demoiselle Salle, R.D.P.1959.1020. For delimitation 
of jurisdiction of administrative and ordinary courts compare also C.E., July 4, 1958, Gayard, 
R.D.P.1959. 138. 

*8 Administrative contracts are characterized either by their nature, ¢.g., permitting the contractor 
to participate in performance of public service, C.E., July 11-15, 1960, Comp. industrielle des Bois de 
Clerval, R.D.P.1961.396; T.C., Nov. 23, 1959, Demoiselle Santelli, R.D.P.1960.708; C.E., Dec. 4, 1959, 
Sieur Delmas, R.D.P.1960.708; Jan. 23, 1959, Commune d'Huez, R.D.P.1959.1060; Nov. 14, 1958, 
Union meuniére de la Gironde, R.D.P.1959.335; or by referring to execution of public works, C.E., Nov. 
6, 1959, Auguste, R.D.P.1960.347; Nov. 4, 1959, Fourcade, R.D.P.1960.709; T.C., Nov. 3, 1958, 
Compagnie d’assurances L’Union, R.D.P.1959.335; or by the fact that they contain clauses exceeding 
the regular confines of common law, T.C., Nov. 14, 1960, Soc. anonyme commerciale agricole v. 
O.N.LC., R.D.P.1961.397; C.E., Nov. 25, 1959, Soc. nouvelle d'exploitation des plages, piscines et 
patinoires, R.D.P.1960.709; Jan. 23, 1959, Lacombe, R.D.P.1959.780; T.C., Nov. 3, 1958, Préfet de 
l’Aube v. Décesse, R.D.P.1959.354. On administrative contracts and the so-called clauses exorbitantes 
du droit commun, see WALINE 82 (§ 132), 524 ff. (§§ 892 f.), 530 (§ 900); De LauBapire 33. 

*°C.E., June 11, 1948, Jouvet, D.1948.J.537, note Blaevoet. Compare note 23 supra; see also J. 
LAMARQUE, RECHERCHES SUR L’APPLICATION pU Drorr Privé aux Services PuBLics ADMINISTRATIFS 
(1959), review Roche, R.D.P.1960.894. 

*° T.C., May 23, 1908, Joullié, $.1909.3.49; note Hauriou; July 10, 1907, Gillet, ibid. and Rec.p.643; 
C.E., March 8, 1907, Affaire Commune de Félix-Faure, ibid., and Rec.p.228. Responsibility for damages 
caused to users of vacation camps organized by public institutions is traditionally tried before admin- 
istrative tribunals, T.C., March 31, 1950, Gavillet, D.1950.J.331, concl. Dupuich; C.E., July 17, 1950, 
Delcasso, D.1950.Somm.67; July 3, 1953, Etesse, Rec.p.355. In recent years, the Tribunal of Conflicts 
held that the ordinary courts had jurisdiction here, as the relations between vacation camps and users 
were analogous to civil law relations. T.C., Jan. 22, 1955, Naliato, Rec.p.614, R.D.P.1955.716, note 
Waline. But other courts reasserted the jurisdiction of administrative courts in similar situations; ¢.g., 
C.C., Oct. 30, 1957, Veuve Radux v. ville d’Asniéres, D.1958.J.424. According to a statute of Dec. 31, 
1957, actions for recovery of damages caused by cars or other vehicles belonging to “persons” of public 
law come within the jurisdiction of ordinary courts; T.C., Nov. 14, 1960, Compagnie des bateaux 4 
vapeur du Nord, R.D.P.1961.377; May 25, 1959, Lecarme, R.D.P.1959.1021. 

*"C.E., June 6, 1947, Union catholique du dioctse de Versailles, $.1948.3.27. The right to equal 
treatment is one of the three principal rules characterizing a public service which Louis Rolland deduced 
from available court decisions: (1) the rule of continuity, or of uninterrupted performance of the service; 
(2) the rule of mutability, or of the adaptation of the service to technical and social progress; (3) and the 
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In the administration of their funds, public corporations are subject to budgetary 
rules and principles of public accountability.“* Consequently, all expenditures of 
établissements publics must be based on the provisions of a budget which has to be 
set up at the beginning of each year by duly authorized organs of the corporation. 
All financial transactions are subject to the administrative supervision of public 
auditors (contréleurs d’Etat)** and to an annual judicial examination by the Audit 
Court (Cour des Comptes)’ Due to the public character of their budget, the 
assets of public corporations are exempt from seizure, forced sale, or any oii.er 
form of legal attachment.*® 


3. Decentralization 

As a “decentralized” corporate body, the établissement public is not entirely in- 
tegrated into the general administration; and its operation is thus distinguished from 
services directly performed by the state or by its territorial subdivisions. Above all, 
the établissement public enjoys a considerable degree of financial autonomy. This 
means that it has its own budget, and that the expected revenues and expenditures are 
determined by the administrative organs of the corporation rather than by the 
general budget of the state as finally approved by the Legislature“? As a result 
of their financial autonomy, public corporations are able to dispose of any amount 
of their revenues not spent during a fiscal year by transferring it to the following 
year’s budget. This possibility of saving and self-financing obviously acts as an 
incentive to careful and economical management. Financial autonomy also has the 
advantage of encouraging donations and legacies of wealthy individuals who are 
frequently more willing to entrust their contributions to the special fund of a 
corporation rather than to the state where the amalgamation of all revenues might 
divert the gift from its purpose. 

The decentralized or autonomous character of public corporations and of their 
funds makes it possible for their organs to execute contracts or other agreements 
with the state. Similarly, public corporations are able to acquire rights against the 
rule of the equality of users of the service. See Rolland, Notions générales sur les services publics, 
Les Cours pe Droir (1940); WaLine 626-628 (§§ 1058-1061). For the rule of equality, compare C.E., 
Dec. 17, 1958, Soc. anonyme des distilleries Cornic, R.D.P.1959.348; Jan. 21, 1944, Darmon, Rec.p.22 


(annulment of a numerus clausus); Dec. 29, 1911, Chomel, D.1914.3.5 (postal administration not entitled 
to require an individual to collect his mail at the post office). 

*2CE., July 11, 1960, Soc. des Phosphates Tunisiens, R.D.P.1961.387; March 15, 1946, Odilon 
Platon, Rec.p.79. As a rule, special tariffs must correspond to special situations and must be offered to 
all individuals placed in such situations or willing to accept derogation from usual tariffs; C.C., Civ., 
August 5, 1946, S.N.C.F., D.1946.J.393; C.E., Nov. 17, 1943, Etablissement Tiflex, Rec.p.260; July 1, 
1936, Veyre, Rec.p.713. 

“8 E.g., decree of Dec. 10, 1953; WALINE 354 (§ 596). 

** Law of Oct. 25, 1935; ordinance of Nov. 23, 1944. 

“Law of April 4, 1941. With respect to general financial control of public corporations attached 
to the state, see decree of Oct. 9, 1954 (No. 54.1008). 

*°C.C., Comm., July 9, 1951, Soc. nat. des entreprises de presse, J.C.P.1951.2.6437; Seine, Oct. 18, 
1933, Office nat. du tourisme, D.1934.2.65, note Waline. 

“"Items of the corporate budget appear in the state budget only in cases where the corporation 
receives state subsidies for the balancing of deficits. 
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state,*® appear as plaintiffs in their own names, and even litigate against the state. 
At the same time, as has been pointed out, financial autonomy also entails the 
separate financial responsibility of public corporations*® in the sense that the state 
and its territorial subdivisions are not responsible for the liabilities of public corpora- 
tions except in cases where such responsibility has been formally assumed by contract 
or where a quasi-delictual obligation arises out of negligence in the exercise of 
supervisory functions. Widespread misconceptions concerning this aspect of re- 
sponsibility were among the principal factors which in 1935 enabled Stavisky to 
perpetrate an enormous swindle with the “bonds” of the Municipal Credit Institute in 
Bayonne, a public corporation. In the Stavisky case, the Council of State ruled 
that neither the state nor the municipality as such were responsible for the liabilities 
of the credit institute. However, in view of negligence in the exercise of their 
supervisory functions, both state and the municipality were held liable in tort 
(quasi-delict) .°° 

As can be seen, decentralization or,-autonomy of public corporations does not 
imply complete absence of control or supervision. In fact, all public corporations are 
subject to some form of government supervision” by being attached either to the 
state itself or to one of its territorial subdivisions. In this sense it is possible to 
distinguish between national, provincial (départemental) and municipal or county 
corporations. The supervising territorial administrative agency is entitled to par- 
ticipate in the designation of the organs of the public corporation, and to supervise, 
in a broad manner, its administrative and financial management. The supervising 


authority is not necessarily determined by the locality in which the corporation 
exercises its functions. Thus, corporations located in a département or municipality 
may very well be subject to state control. Rather, the classification of corporations 
as national, provincial or municipal depends on the organ exercising the power of 
supervision and tutelage.™* In some instances, public corporations may be attached 
to the supervising authority of other public corporations, such as syndicates of 
municipalities or local communities.°* The power of control and supervision is 


“°CE., Dec. 1, 1950, Electricité de France, $.1951.3.61, note Boulois, D.1952.].642, note L’Huillier. 
This case involved an “industrial” public corporation; but the principle is applicable to all public corpora- 
tions. 

*°C.E., April 1, 1938, Soc. de I’hétel d’Albe, Rec.p.341. 

*°C.E., March 29, 1946, Caisses d’assurances sociales du département de Meurthe et Mosselle, 
R.D.P.1946.490, concl. Lefas, note Jéze, $.1947.3.73, note Mathiot; Dec. 20, 1946, Pardini, Rec.p.311. 

5! C.E., Nov. 20, 1908, Chambre de commerce de Rennes, $.1910.3.17, note Hauriou. The principal 
exceptions to this rule are the chambers of commerce; C.E., Feb. 21, 1936, Retail, $.1936.3.121, note 
Alibert, D.1936.3.7, note Gros. There is also an international public corporation, the Franco-Swiss 
Airport at Basel-Miihlhausen, established by the Franco-Swiss Convention of July 4, 1949. See Hahn, 
International and Supranational Public Authorities, supra, at 638-65. 

°® E.g., veterans’ offices (decree of May 10, 1947) and teachers’ colleges located in the various 
départements (decree of April 24, 1948) are state corporations. 

"°C.E., Oct. 28, 1938, Veuve Alaize, Rec.p.801. According to Connois, the distinction between 
national and local public corporations rests upon different forms of administrative approval of financial 
accounts. Connois, op. cit. supra note 25, at 151 ff. 

°* Thus, municipal credit institutes (decree of May 20, 1955), municipal hospitals (law of Dec. 21, 
1941, decree of April 17, 1943), and other bodies may be attached to syndicates of municipalities; see 
WALINE 362 (§ 608). 
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greatly increased in cases where, due to insufficiency of revenues and budgetary 
deficits, the public corporation has to solicit state subsidies. Demands for such 
subsidies are not infrequent and seem to have multiplied in recent decades.** In 
such cases, budgetary appropriation has to be approved by Parliament, with the 
result that the theoretical autonomy of the public corporation is greatly over- 
shadowed if not replaced by centralized management. 


4. Specialization 

Functional specialization distinguishes the établissements publics from territorial 
corporate bodies such as départements or municipalities, which perform a great 
variety of services."* As a rule, the function or objective of a public corporation is 
narrowly circumscribed. However, there are some public corporations—such as 
chambers of commerce or syndicates of municipalities—whose functions are, at least 
to a degree, more diversified. Functional specialization implies that the corporation 
cannot engage in activities or use its funds for purposes alien to its particular 
objective. Any attempt to undertake such activities invariably results in annulment 
by administrative courts.’ Similarly, a public corporation cannot accept donations 
or contributions for purposes outside the scope of its special functions.®® Also, the 
public corporation cannot maintain a court action concerning matters unrelated to 


its legal purpose. 


5. Examples of Etablissements Publics 

An almost infinite number of corporate bodies are today classified either by 
statute or by judicial decision as établissements publics. Public corporations operate 
in practically every field of public concern, such as agriculture and commerce, finance, 
national education and art, public health, social security and public welfare, con- 
struction, city planning, public works, and transportation, information and com- 
munication, national defense and veterans’ administration, and various other fields.” 
The great majority of public corporations are attached either to the state or to 


55 According to Drago, state subsidies granted during 1953 to public corporations (excluding “in- 
dustrial” public corporations) amounted approximately to 50 billion francs. Drago, The Public Corpora- 
tion in France, in W. FrrepMANN (Ep.), THe Pustic Corporation 113, 125 (1954). 

5° Compare V. H. Ripert, Le Principe ve Spécriaitré£ (1906). 

57 C.E., May 15, 1959, Dame Duchemin, R.D.P.1959.1057 (acquisition of buildings and furniture for 
the purpose of reunions, lectures, and festivities is outside the functions of municipal school funds); Dec. 
13, 1939, Séguinaud, D.H.1940.79 (annulment of decision taken by a welfare office to run a motion 
picture theater in order to increase revenues); May 22, 1903, Caisse des écoles du Vle arrondissement de 
Paris, D.1904.3.1, concl. Romieu, $.1905.3.33, note Hauriou (municipal school funds, established 
for the purpose of encouraging enrollment in public schools, cannot be used for public welfare objectives, 
e.g., by assisting needy children attending private schools). 

58 C.E., August 10, 1917, Commune de Vivonne, Rec.p.634. 

5°CE., June 4, 1954, Ecole nationale d’administration, $.1954.3.96, Rec.p.338, concl. Chardeau (the 
teaching function of the National School of Administration prevents the latter from bringing action 
directed against a change in civil service regulations). 

*° For a list of the major public corporations in France, grouped according to their fields of activity, 
see WaALINE 377-80 (§ 635 dis). A list of “national” public corporations may be found in Connors, 
op. cit. supra note 25, at 221-38. For an older list of public corporations, grouped according to their 
attachment to supervisory authorities, see Hauriou, Précis 241-45. 
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municipalities and counties, while only a comparatively small number of corporations 
operate under the supervision of départements. 

The principal corporations attached to the state are the following: state hos- 
pitals;*’ national schools and other educational or cultural institutions, such as the 
College of France and college faculties,°* universities,°* secondary schools,®* state 
teachers’ colleges, the National School of Administration,®* the National Conserva- 
tory of Music,®* the national libraries,°* the National Scientific Research Center,” 
various national museums and national theatres;"° agricultural and commercial 
institutions, such as the chambers of agriculture’? and of handicraft’*—but not 
the chambers of commerce™’—the National Institute of Original Designations 
(I.N.A.O.);"* institutions for public works, such as “authorized syndical associa- 
tions”;’° various “offices,” such as the National Immigration Office,“® and the Na- 


tional Office of Navigation;‘’ state banks, such as national deposit and savings 


*? Ordinance of Feb. 21, 1841, decrees of June 12, 1912, and Nov. 5, 1952. 

*2 Decree of July 25, 1885, law of Dec. 31, 1932, decree of June 18, 1935. On the Institut de 
France, composed of the five great Academies, see CoNnNols, op. cit. supra note 25, at 134 ff. 

*® Laws of April 27, 1893, and July 10, 1896, decree of July 31, 1920. 

** Decree of March 17, 1808, law of March 15, 1850, decrees of Sept. 28, 1908, and Aug. 27, 1943. 

*° Law of July 19, 1889, decree of April 24, 1948; for Ecoles normales supérieures, see the laws of 
Feb. 3, 1953, and April 10, 1954. 

** Ordinance of Oct. 9, 1945, decree of Feb. 20, 1946. 

°7 Laws of Dec. 31, 1942 and Oct. 7, 1946. 

°® Law of April 29, 1926, decrees of Sept. 12, 1927, and March 5, 1928. 

°* Ordinance of Nov. 2, 1945, decree of June 11, 1949 (formerly Scientific Research Fund, law of 
July 14, 1901); see C.E., Feb. 28, 1951, Syndicat national de la recherche scientifique, technique et 
atomique, Rec.p.123. 

* E.g., Union of National Lyrical Theatres (!aw of Jan. 14, 1939) and the National Theatre of the 
Comédie Francaise (decrees of Oct. 12, 1812, April 27, 1850, Feb. 27 and April 23, 1946). The 
question as to whether theaters could be public bodies or perform a public service was formerly the object 
of a vivid debate. The courts denied this possibility, and Hauriou protested strongly against the 
conception of a theater exercising a public service; see note to C.E., April 7, 1916, Astruc, $.1916.3.49. 
Since 1923, however, judicial attitude has changed and admits that national theaters such as the Opéra, 
Opéra-Comique, and Comédie Frangaise, perform a public service of a cultural character; C.E., July 27, 
1923, Gheusi, R.D.P.1923.60 and 566, note Jéze, concl. Mazérat. Compare WaLine 623 (§ 1054); 
JEzeE, op. cit. supra note 16, at 17 n.1, 33 N.2. 

*! Law of Jan. 3, 1924, decree of Dec. 8, 1928; cf. C.E., Oct. 5, 1960, Ass’n permanente des Présidents 
des Chambres d’agriculture, R.D.P.1961.391; July 1, 1960, same litigant, ibid. 

78 Law of July 26, 1925. 

7 Laws of July 23, 1820, April 9, 1898, and Feb. 19, 1908, decrees of Sept. 3, 1851, June 14 and 
Sept. 28, 1938. Even though the decree of 1851 described the chambers of commerce as établissements 
d'utilité publique, their character as établissements publics has been recognized at least since 1885, 
C.C., Req. Oct. 28, 1885, Cazentre, $.1886.1.437; but they are no longer subject to state supervision. 
See note 51 supra, and Connols, op. cit. supra note 25, at 158-60. 

™* Decree of July 16, 1947. The Institute (formerly National Committee of Original Designations, 
law of July 30, 1935) participates in the recognition and protection of wine designations. Its char- 
acter as a public corporation was recognized in C.E., Nov. 13, 1959, Navizet, R.D.P.1960.1034, concl. 
Heumann, De la notion d’établissement public; des conséquences de cette qualification sur les litiges 
concernant les agents de ces établissements (held that I.N.A.O. constitutes an établissement public because 
of its organization and management, especially the appointment of its personnel, its fiscal revenues, it 
exercise of administrative prerogatives, and its submission to the Audit Court). 

™® Law of June 21, 1865; T.C., Dec. 9, 1889, Association syndicale du canal de Gignac, $.1900.3.49, 
note Hauriou. See note 96 infra. a 

7° Ordinance of Nov. 2, 1945, decree of Nov. 26, 1946. 

77 Laws of Feb. 27, 1912, and Nov. 11, 1940. According to T.C., Feb. 10, 1949, Guis, Rec.p.59o, 
the functions of the Office are of a two-fold character: they are either administrative public services (e.g., 
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banks*® and institutes administered by these banks, the Autonomous Amortization 
Bank,” the National, Social Security Fund,*° and other financial and insurance 
institutions; the Legion of Honor;* and the National Center of Cinematography.*? 

Corporations subject to supervision by the départements are some mental hospitals 
and psychiatric clinics, various welfare offices,** agricultural offices and chambers, 
département museums,** and, of a more recent date, département syndicates for the 
protection against fire.** On the municipal level, public corporations include 
municipal hospitals and clinics,** local welfare offices and bureaus of public assist- 
ance,*’ primary school funds,** municipal credit institutes,"® local museums,*° 
“syndicates” of municipalities or counties,’’ and “sections” of municipalities or 
counties.” In addition, there are corporate bodies attached to other public 


where the Office simply guarantees the orderly access of internal waterways to all users) or “industrial 
or commercial” public services (e.g., where the Office performs activities which are of a certain economic 
value to particular users, such as towage of ships through channels). See WaLine 77 (§ 124). 

78 E.g., Caisse des dépots et consignations, laws of April 28, 1816, and April 6, 1876; Caisse nationale 
d’épargne, laws of April 9, 1881, April 8, 1910, Dec. 31, 1948. Cf. C.E., June 29, 1906, Lurton, 
Rec.p.585. 

7° Laws of April 29, and August 7, 1926. 

®° Ordinance of Oct. 4, 1945, decree of June 8, 1946. 

§1 Law of Floréal 29, Year X, ordinance of March 26, 1816, decree of March 16, 1852. Although 
appointed by governmental decree, members of the Legion are not as such civil servants or public 
agents; litigation concerning their appointment or status, therefore, does not come within the original 
jurisdiction of the Council of State, C.E., Oct. 1, 1958, Général Nogués, R.D.P.1959.337; nor does it 
necessarily come within the appellate jurisdiction of that court, C.E., March 9, 1960, Nogués et 
Chayrou, R.D.P.1960.863. See ealso, C.E., June 24, 1960, Grand Chancelier de la Légion d’Honneur, 
R.D.P.1961.177. 

*3 Law of Oct. 25, 1946, decree of Dec. 28, 1946. 

®* Law of August 10, 1871. 

** Law of April 16, 1895. 

© Decree of May 20, 1955 (No. 55.612). This decree enables the prefect and the departmental coun- 
cil to create a departmental public corporation for the purpose of assisting municipalities whose personnel 
and revenues are insufficient to combat fire damages. The organs of the corporation are an administra- 
tive commission, composed of three departmental councilors, three mayors, and four experts, with the 
prefect as the executive organ. The budget of the corporation is voted by the administrative commis- 
sion; its revenues derive from obligatory municipal payments, departmental contributions, state subsidies, 
and other sources. The corporation may be considered as an obligatory syndicate of municipalities. See 
WaLine 369 (§ 622). On the basis of a decree of Nov. 5, 1926, syndicates of départements can be 
established, resembling in their organization the syndicates of municipalities; see Hauriou, Précis Evém. 
135. A major example of public corporations comprising several départements are the so-called “eco- 
nomic regions”; see 2 VepEL, Dr. ApM. 467. 

°° Laws of Jan. 22, April 8, and August 7, 1851, Dec. 21, 1941, decree of April 17, 1943. Cf. C.E., 
Jan. 21, 1910, Leplat, Rec.p.47. 

®7 Decree of June 17, 1852, law of July 15, 1893, decree of Feb. 2, 1955 (No. 55.190). There are also 
so-called “Low-rent Housing Offices,” established on the basis of laws of Dec. 5, 1922, and July 21, 1950. 

5* Laws of April 10, 1867, and March 28, 1882. Primary schools as such are not public corporations. 
On the legal character and purpose of primary school funds, see C.E., May 22, 1903, Caisse des écoles du 
Vile arrondissement de Paris, D.1904.3.1, concl. Romieu, $.1905.3.33, note Hlauriou. 

®° Laws of June 24, 1851 and Oct. 16, 1919, decree of Oct. 24, 1918. Their legal character as public 
corporations has been recognized since C.E., June 20, 1919, Brincat, S.1924.3.43. Compare Plytas, 
Nature juridique des monts-de-piété, 2 Rev. GENERALE D’ADMINISTRATION, 5 (1912); CONNoIS, op. cit. 
supra note 25, at 166. 

°° Law of April 16, 1895. 

*? Laws of March 22, 1890 and Nov. 13, 1917. On the organization of these syndicates and on the 
recent creation of “mixed syndicates” and “urban districts” see notes 109-111 infra. 

*? Law of July 18, 1837. These bodies are simply parts of a municipality which are endowed with 
a separate fund and whose purpose consists in the safeguarding and managing of this fund. Regularly the 
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corporations, such as the joint local government corporations created by syndicates of 
municipalities.* 

Apart from the differences in supervision and control, one may distinguish 
between établissements publics which are foundations, i.¢., institutions basically 
characterized by their special fund, and those which are actual associations of a 
number of persons. The majority of établissements publics belongs to the first 
category. Among “associational” corporate bodies, the following are of major 
importance: the chambers of commerce, of agriculture, and of handicraft;** the 
National Grain Office;®® and the authorized syndical associations of landowners.’* 
Doubtful in this respect is the classification of the syndicates of municipalities or 
counties, since these syndicates do not constitute a new territorial collectivity, but 
merely a corporate institution for the execution of a special function. The men- 
tioned “associational” bodies are treated by the courts as regular établissements 
publics” and, as such, have the same administrative rights and obligations as other 
public corporations.** Their organs have the power to issue regulations of a pro- 


fund is managed by the municipal council itself; occasionally, however, a special organ called “syndical 
commission” is established for this purpose. See WALINE 395 (§ 663). 

°® See note 54 supra. 

** See notes 71-73 supra. 

°° Office National Interprofessionnel des Céréals (O.N.1.C.), laws of Aug. 15, 1936, and Nov. 17, 
1940; formerly Wheat Office (Office du Blé), law of August 15, 1913. The Office handles primarily 
the distribution of import licenses. According to T.C., Nov. 23, 1959, Soc. mobiliére et immobiliére de 
meunerie, R.D.P.1960.676, the Office is an administrative public corporation which, however, may per- 
form activities or services of an industrial or commercial character; litigation concerning these services 
comes within the jurisdiction of the ordinary courts. Similarly, contracts executed in the commercial. 
area are private law agreements subject to the jurisdiction of ordinary courts; C.E., Jan. 20, 1960, 
Coopérative agricole de la région Clermont-d’Oise, R.D.P.1960.1047; T.C., Nov. 14, 1960, Soc. Coopéra- 
tive agricole de stockage de la région d’Ablis, R.D.P.1961.337; unless such contracts contain clauses 
exceeding the confines of private law, C.E., Dec. 21, 1960, Favier, R.D.P.1961.338. Compare also C.E., 
Dec. 4, 1959, Groupement national des fabricants régionaux d’aliments pour le bétail, R.D.P.1960.365 (in 
distributing import licenses Office does not have the status of “commercant”); June 29, 1960, Grison,. 
R.D.P.1961.388. 

°° Syndical associations for the performance of specia! tasks can be traced back to the Middle Ages. 
The modern history of such associations dates from the statute of June 21, 1865. Subsequent statutes 
have introduced modified regulations for particular associations, ¢.g., the laws of Oct. 11, 1940, May 16, 
1946, and August 18, 1948, for associations concerned with the reconstruction of devastated regions or 
communities. Other syndicates are concerned with swamp clearance, protection against floods or forest 
fires, and other tasks. Sometimes associations are creat by voluntary agreement and retain a completely 
private character, subject to a minimum of adinivistraive supervision. Where a minority of landowners 
is opposed to the creation of a needed association, the prefect may establish a compulsory or “authorized” 
association; even where a majority is opposed, the prefect may create a “forced” association on the basis 
of a decree of Sept. 26, 1953. “Authorized” and “forced” associations are public corporations subject to 
administrative control and endowed with administrative prerogatives, such as compulsory membership, 
C.E., Feb. 13, 1953, Assoc. synd. de la digue de Paramé, S.1953.3.47; the power of eminent domain, C.E., 
June 29, 1951, Lavandier, $.1951.3.91; and the right to levy taxes, C.E., June 11, 1951, Procureur, 
Rec.p.305; July 20, 1932, Ponnan, Rec.p.745. Furthermore, the funds of these associations are exempt 
from legal attachment; their personnel may have the status of civil servants, C.E., April 25, 1913, 
Mouche, Rec.p.457; and works executed by them are regularly public works, C.E., Jan. 11, 1946, Assoc. 
synd. du lotissement du quartier des Arénes, Rec.p.12. Cf. WaLine 370-377 (§§ 624-635). 

*? T.C., Dec. 9, 1899, Assoc. synd. du canal de Gignac, $.1900.3.49, note Hauriou; C.E., July 26, 
1935, Clément et comité de défense des usagers du marché réglementé de Paris, $.1936.1.41, note Mestre. 

°° Some writers, it is true, distinguish “associational” bodies from other public bodies, and treat the 
former as private or semi-public corporations; ¢.g., Pépy, L’extension des fonctions de l’Etat, 10 ENcyYcu. 
Francaise Nos. 10-46 (1935). 
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fessional or functional character and to levy contributions on all members in a semi- 


fiscal manner. 


6. Organization and Management 

Public corporations possess their own administrative organs which, although 
subject to superior control, enjoy a considerable amount of autonomy. The prin- 
cipal organ common to most public corporations is a goveriing board which may be 
designated as administrative commission, agency, or couacil, and which legally 
represents the corporation. In some instances, as in the case of hospitals, clinics, 
and chambers of commerce, the governing board is the only existing organ and 
combines both deliberative and executive functions. More frequently, however, 
the board is supplemented by an executive office—sometimes headed by a director- 
general—which controls the staff of the corporation and is regularly subject to the 
supervision of the governing board.*® In some rare instances, finally, the corporation 
does not possess a governing board and is managed entirely by an executive director. 

Methods of selecting the governing board are far from uniform. Frequently, 
the members of the board are simply appointed by the government or a territorial 
administration, In many cases, members are selected either im toto or in part by 
direct or indirect election. The latter method obviously introduces a further element 
of “decentralization” into the management of a corporation. Decentralization in 
this sense usually characterizes the “associational” public corporations,’”? but is by 
no means limited to these bodies. In the case of hospitals and clinics, at least some 
members of the administrative committee are elected by the municipal council.’** 
The university councils are directly elected by the various faculties, while the deans 
of faculties are appointed by the government on the basis of preceding elections.*°” 
Where syndical commissions are instituted for the administration of municipal sec- 
tions, membership is based on election. The committees of syndicates of municipali- 
ties are directly elected by the municipal councils, while the governing boards of 
chambers of agriculture, commerce, and handicraft as well as the committees of 
syndical associations of landowners are elected by the compulsory syndicates or pro- 
fessional associations.’°* The president or chairman of the respective boards may 
be appointed by the government; sometimes he is designated ex officio, such as the 
mayor or prefect in the case of hospitals or colleges, and the rector of the academy 
in the case of universities. In most “associational” bodies, the chairman is elected 
by and from among the board members.’ 


°° Hauriou, Précis 246 n.1. 

0° Where the corporation is not based on a collectivity or social group, Vedel prefers to speak of mere 
“deconcentration” rather than “decentralization”; see 2 Veper, Dr. Apm. 468. 

*°! According to laws of Dec. 20, 1941, and Nov. 20, 1943, hospital committees are presided over 
by the mayor and include representatives of the municipal council, the medical profession, and social 
insurance funds. 

92 See De LauBADERE 213. 

108 Hauriou, Précis 245-246. 

2°* Drago, The Public Corporation in France, in W. FriepMaNnn (Ep.), THE Pusiic CorporaTIon 113, 


120-21 (1954). 
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A similar variety of methods can be found in the selection of executive organs 
of public corporations where these organs are separate and distinct from the 
governing boards. In the majority of cases the executive organ or director is 
appointed by the government or a territorial subdivision of the state. The executive 
organs of “associational” corporations, however, are regularly selected by the govern- 
ing boards. As previously mentioned, both the administrative organs and the 
regular staff of public corporations have the status of civil servants,*°’ although 
corporations may employ additional personnel by private employment contract.'°* 
Since 1946, the employees of public corporations—like other civil servants—are 
entitled to form collective staff associations. As a result, administrative and technical 
committees have been formed in all public corporations. These committees act in 


an advisory capacity in connection with the administrative and functional manage- 


ment of the corporation.’ 


In view of their growing importance, syndicates of municipalities are frequently 
used by text-book writers for purposes of illustration.’°* The establishment of such 
syndicates results from a voluntary act of the participating municipalities." How- 
ever, there is the additional requirement of administrative permission which can be 
granted by the prefect in the case of municipalities located in the same département, 
and by the Council of State in the case of municipalities belonging to different 
départements.'° The syndicates have two major organs: a managing committee, 


1°® See note 36 supra. In the case of public corporations attached to the state, this status has been 
recognized by the Civil Service Law of Oct. 19, 1946. 

296 Compare C.C., Civ., Oct. 25, 1948, Piotet v. Bernier, D.1949.J.42. 

*°7 Compare C.E., Feb. 28, 1951, Syndicat national de la recherche scientifique, technique et atomique, 
Rec.p.123 (involving National Scientific Research Center). Concerning requirement of regular consulta- 
tion of comités techniques paritaires see C.E., March 6, 1959, Assoc. générale des administrateurs civils, 
R.D.P.1959.805; Oct. 22, 1958, Rode et Syndicat national des personnels des bases aériennes, 
R.D.P.1959.359. 

198 See WaLINE 365-370 (§§ 614-623); Hauriov, Précis 251-254. 

10° The fact that the law of 1890 left the creation of syndicates to the voluntary initiative of the 
municipalities has kept the number of these corporations for a long time at a minimum. Gradually, 
syndicates were formed for purposes of road construction, electrification, and water supply. The Vichy 
regime attempted to establish compulsory, or non-voluntary, syndicates; but this procedure was 
abandoned after the Liberation. As previously mentioned, the département corporations for protection 
against fire, established since May 20, 1955, come close to being compulsory syndicates of municipalities. 
The direct creation of compulsory syndicates has been made possible recently by two ordinances of Jan. 
5, 1959. According to the first (No. 59.29), the Minister of the Interior after consultation with the 
département council can establish a syndicate if this step is supported by the municipal councils of at least 
two-thirds of the municipalities concerned, representing more than half of the total population of the 
latter; or by half the municipalities, representing two-thirds of the population. Still greater prerogatives 
have been conferred upon the government by the second ordinance (No. 59.30) concerning the establish- 
ment of “urban districts." Such districts can be created either in the forms provided by the first 
ordinance, or without municipal support by decree of the Council of State; in the latter case, the 
government can even impose unequal representation of municipalities in the syndical council. Under 
a decree of May 20, 1955, as amended by ordinance of Oct. 11, 1958, municipalities are able to 
associate not only among themselves, but also with other territorial bodies and even with public corpora- 
tions in so-called “mixed syndicates.” Compare Waxine 369-370 and Annex 23-24 (§§ 617, 621, 622, 
623 bis). The recent proliferation of territorial syndicates is criticized by Vedel as endangering the 
principle of decentralization. 2 VepeLt, Dr. ApM. 481. 

72° Hauriou, Précis 252. Compare C.E., June 22, 1906, Flicoteaux, Rec.p.572. Syndicates can be 
dissolved by the government if their objective is attained; C.E., Jan. 15, 1943, Commission admin. 
de l’hdpital intercomm. d’Aulnay-sous-bois, Rec.p.11. 
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and an executive office or bureau. The committee is composed of members elected 
by the municipal councils of the participating municipalities, with each municipality 
being entitled to two delegates. Changes in the ratio of representation require the 
express consent of all syndicated municipalities..'* The qualifications for eligibility 
are the same as those for municipal councilors. The term of office coincides with 
the term of the electing municipal council; but re-election of committee members 
is possible. The committee elects its own president who implements committee 
decisions and represents this public corporation in court. At least two regular 
committee sessions are held each year, mainly for the purpose of drawing up the 
syndical budget. The dureau, which is elected annually by the committee from 
among its members, exercises delegated executive functions and has to report to the 
committee at the beginning of each regular session. 


B. Professional Corporations 


1. Introduction 

In recent years, especially with the consolidation of professional organizations, 
writers and courts have come to recognize that établissements publics are not, or no 
longer, the only category of non-territorial public corporations in France. The 
recognition of a separate category of professional public corporate bodies seems to be 
inspired by the desire to exempt these bodies from the more rigid juridical regime 
of the établissement public, and more particularly by the vehement opposition of 
liberal professions against any form of bureaucratic domination. On a limited 
scale, professional organizations of a special public law character can be traced back 
to the Consulate and the Napoleonic Empire. Since that time, disciplinary chambers 
of various quasi-judicial officers—such as notaries-public, solicitors, auctioneer-valuers, 
and bailiffs—have existed in France. These chambers although recognized as legal 
entities of public law, have never been treated as établissements publics."* The idea 
of professional organization received new impetus during the present century with 
the rise of syndicalism, and especially with the establishment of corporative institu- 
tions under Fascist regimes. The Vichy government followed this trend and, 
between 1940 and 1944, created organization committees’’* and a number of pro- 
fessional corporations, such as the Corporation of Physicians.’** 

After the Liberation, the provisional government immediately abolished most 

11 CE., April 28, 1950, Commune de Lombez, Rec.p.238. In the case of “urban districts,” however, 
the government can decree unequal representation of the communities. 

712 See WaLINE 381 (§ 637). Due to the quasi-judicial functions of their members, the disciplinary 
activities of these chambers remain subject to the jurisdiction of ordinary courts. Decisions concerning 
internal organization, however, are administrative acts and within the competence of administrative courts; 
C.E., June 9, 1950, Chambre syndicale des experts en objets d’art, Rec.p.355 (involving auctioneer-valuers) ; 
Oct. 19, 1934, Jolivet, D.1935.3.32, concl. Latournerie (involving solicitors). With respect to the 
principle that judicial acts are subject to the jurisdiction of ordinary courts compare C.E., Nov. 9, 1960, 


Dame veuve Devens, R.D.P.1961.339; June 12, 1959, Dame Crozes, R.D.P.1959.1019; March 4, 1959, 
Decoux, R.D.P.1959.780; Jan. 2, 1959, Demoiselle Lachenaud, R.D.P.1959.780; Oct. 22, 1958, Ramaroni, 
R.D.P.1959.334. 

118 Taw of Aug. 16, 1940; see De LauBapére 36. 

114T aw of Oct. 7, 1940. 





Pusiic AND Semi-Pusiic CorPoRATIONS IN FRANCE 773 


of the professional corporations established by the Vichy regime. However, other 
professional bodies were speedily re-established, frequently on the basis of statutory 
provisions closely resembling the Vichy regulations."’® In addition, new corporate 
bodies were created in several liberal professions between 1945 and 1947. At present, 
professional corporations in France comprise the corporations of physicians, surgical 
dentists and midwives,'’® barristers,’? public accountants,'?® 119 veteri- 
narians,'*° architects,’*" and land surveyors.'** The legal nature of these bodies has 
been clarified by the Council of State in a famous decision of 1943'** which held, first, 
that professional associations perform a public service;'** secondly, that their organs 
possess some administrative prerogatives and are thus at least in certain respects ad- 
ministrative or public law authorities;’*° and thirdly, that the associations are not 
établissements publics. The political significance and desirability of professional 
corporations, of course, remains debated and debatable. It can hardly be denied that 
a reactionary kind of corporatism, such as practiced under Fascist regimes, entails the 
danger of a feudalization of society. But defenders of professional corporations argue 
that these bodies, deriving originally from progressive syndicalist and socialist ideas, 
are an adequate means for the advancement of professional efficiency and for the 


pharmacists, 


furthering of professional representation.’*® 


2. Public Law Personality 
The legal personality of professional organizations is in some cases directly stipu- 
lated by the act establishing the corporation. In the absence of such a direct 


provision, legal personality results clearly from the capacity to sue and be sued and 


115 Compare J. BertHoN, Les Orpres ProressioNNeELs (thesis, Paris, 1951); Pu. Biays, La Fonction 
DisciPLiNaIRE DES OrpRES PRoFESSIONNELS (thesis, Rennes, 1949); Liet-Veaux, La theorte des établissements 
professionnels et les élections aux conseils des Ordres, Rev. ApM. No. 14, 153 (1950). 

118 Ordinance of Sept. 24, 1945, as amended by law of April 19, 1951. 

™7 Compare regulation of April 10, 1954. 

118 Ordinance of Sept. 19, 1945, as amended on May 29, 1947, June 11 and Oct. 8, 1951, and Sept. 
23, 1957. 

1° Ordinance of May 5, 1945. Compare Doublet, L’Ordre national des pharmaciens, Dr. Soc. 99 
(1946). 

129 Law of Aug. 23, 1947, as amended by law of Feb. 25, 1953. 

#21 Decree of April 19, 1945. 

23 Law of May 7, 1946. 

128C E., April 2, 1943, Bouguen, S.1944.3.1, concl. Lagrange, note Mestre, J.C.P.1944.2.2565, note 
Célier (Corporation of Physicians). Compare also C.E., July 31, 1942, Monpeurt, D.Crit.1942.138, concl. 
Ségalat (Organization Committees; the decision did not directly touch upon the public or private char- 
acter of these Committees, but their character as public organisms was stressed by Ségalat). 

#2 As the Council specified, the public service of the medical corporation does not consist in the 
exercise of the medical profession but in the organization and control of the profession. 

728 Among legal writers, Connois is most emphatic in rejecting the “public law” character of pro- 
fessional corporations and in classifying them as private organisms engaged in the performance of certain 
public services. ConNots, op. cit. supra note 25, at 100 ff., 213. This attitude is somewhat surprising 
in view of the fact that Connois does not hesitate to consider “public enterprises” and even ‘‘national 
societies” as public corporations (établissements publics). See id. at 188 ff. and 195 ff. It must be 
recognized, however, that professional bodies are in many respects more akin to semi-public corporations 
than to établissements publics. Their treatment in these pages as public corporations merely follows 
the Bouguen case, supra note 123. 

#2 Compare Francois Perroux, CapiraLisMe ET CoMMUNATE DE TRavaAiL (1938). 





774 Law anp CONTEMPORARY PROBLEMS 


the right to receive funds and donations.’** That professional organizations are 
corporations of “public law” can be gathered from various factors, such as their 
performance of a public service and their creation by legislative acts or government 
decrees. More importantly, however, the “public law” character is manifested in 
compulsory membership and in the administrative prerogatives attributed to the 


organs of the professional organizations. 

As -regards compulsory membership, the principle is firmly established that 
noliddy may exercise his profession unless he has been entered in the official 
register of the proper professional corporation.’** Exercise of a profession without 
such registration constitutes a crime irrespective of the offender’s professional 
qualifications. Similarly, retirement or dismissal from the professional corporation 
renders a person incapable of further exercising his profession. Registration or ad- 
mission can be refused on various grounds specified in legislative acts or deontological 
rules; but competent organs frequently have considerable latitude here.'*? Member- 
ship dues are levied on all members of the corporation in a compulsory and prac- 
tically semi-fiscal manner. 

Apart from compulsory registration and the levying of membership dues, the 
organs of the various professional corporations have very extensive disciplinary powers 
over their members. As a rule, disciplinary measures are based on professional codes 
of ethics or codes of deontology which regulate professional conduct both in relation 
to clients and in relation to other members of the profession.’*° To the degree that 


27 Cf. art. 64 of the ordinance establishing the Corporation of Physicians; also art. 16 of the 1954 
regulation concerning the Corporation of Barristers which recognizes the right to maintain court action. 

*8°On admission or registration, compare C.E., May 14, 1943, Gremeau, Rec.p.122 (physicians); 
July 15, 1949, Husson, Rec.p.360 (architects); July 1, 1949, Bonnin, Rec.p.322 (same); June 29, 1960, 
Hilaire, R.D.P.1961.393 (public accountants); Jan. 19, 1951, Torgues, Rec.p.33 (same); April 26, 1950, 
Krupp, Rec.p.235 (same). Final decisions on admission are not judicial decisions; C.E., June 14, 1946, 
van den Veegaete, Rec.p.167 (architects); March 3, 1948, Baudoin, Rec.p.110 (public acc.); June 19, 
1953, Grizard, Rec.p.304 (land surveyors); Dec. 12, 1953, de Bayo, $.1954.3.14, D.1954.J.294. 

*°C.E., May 2, 1959, Conseil National de l’Ordre des Médicins, R.D.P.B1959.1057 (physician 
changing his residence must be registered in the département of his new residence, and this registration 
can be refused if requirements of independence and moral conduct are not fulSlled even though the facts 
relied on may be antecedent to registration in the département of his former residence); Nov. 26, 1958, 
Leroy, R.D.P.1959.352 (registration may be refused on the basis of activities of applicant leading to con- 
viction even though court sentence was eliminated by later amnesty law); April 2, 1952, Yves, Rec.p.203 
(physicians; effect of conviction followed by rehabilitation); Oct. 19, 1949, Kirchgessner, Rec.p.424 (same, 
followed by amnesty); Nov. 12, 1949, Loeffler, Rec.p.479 (architects; verification of moral character); 
April 16, 1947, Lambla de Sarria, Rec.p.145 (same); April 7, 1948, Borgne-Pérignon, Rec.p.150 (illegality 
of refusal without prior hearing); May 20, 1960, Lévy, R.D.P.1960.1065 (public accountants; where bias 
of national councilor was not asserted during registration proceedings, it cannot be invoked on appeal); 
May 16, 1952, Valliet, Rec.p.806 (convictian followed by rehabilitation); May 5, 1950, Vérot, Rec.p.263 
(pro-German attitude or similar acts covered by amnesty are insufficient reasons for refusal); March 5, 
1947, Escribe, Rec.p.g5 (incompatibility with other employments); July 28, 1952, Jozét, Rec.p.431 (land 
surveyors; refusal must be motivated). 

*®° CE., June 24, 1960, Hait-Hin, R.D.P.1961.393 (disciplinary sanction based on physician's acceptance 
of commercial publicity); March 25, 1960, Boileau, R.D.P.1960.1065 (sanctions based on professional 
failures of physician); July 5, 1959, Sicre, R.D.P.1959.1255 (refusal of architect to terminate litigation 
through amicable settlement cannot serve as basis of sanction). Codes of deontology have been 
established in the Corporation of Physicians by decree of June 27, 1947, as amended on Nov. 28, 1955; 
in the Corporation of Pharmacists by decree of June 25, 1953; and in other professional corporations. 
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their organs participate in the enactment of codes of deontology, professional 
corporations clearly are endowed with a public law regulatory power.’*’ Disciplinary 
sanctions can be very severe. In some instances, especially in the Corporation of 
Physicians, the sanction may amount to expulsion from the profession because the 
offender is prevented from registering in any other territorial subdivision and thus 
from exercising his profession in any part of France. Moreover, in the Corporation 
of Physicians, a member of the Council of State is attached to the disciplinary 
chamber of the professional council, with the result that for purposes of appeal, 
disciplinary decisions are considered as judgments of an administrative tribunal.'** 

It should be pointed out, however, that the extent of administrative prerogatives 
is not entirely uniform in the various professional corporations and that these pre- 
rogatives never equal the powers of an établissement public. The Corporation of 
Physicians is entitled to cite non-registered persons exercising the medical profession 
directly before the criminal courts, a power not shared by other organizations. Also, 
disciplinary decisions of the national medical council are judgments of administra- 
tive courts subject to appeal to the Council of State while, due to the judicial function 
of barristers, decisions of their corporate organs are regularly subject to appeal 
before the regular courts.’** Of greater significance is the fact that neither the 
organs nor the members of professional corporations have the status of civil servants. 
Contracts executed by the professional corporations or by their members regularly 
have the character of private law agreements unless they contain specific clauses 


exceeding the confines of private law.'** However, damages caused directly by these 
135 


corporations may constitute government torts. 


Some of the deontological rules established by the Corporation of Public Accountants have been voided 
subsequently; C.E., July 15, 1954, Comité de défense des libertés professionn ‘les des experts-comptables, 
D.1955.Somm.13; July 19, 1950, same litigant, R.D.P.1951.212, concl. Odent, note Waline, Rev. Ap. 
No. 17, 471 (1950), note Liet-Veaux, Dr. Soc. 391 (1950), note Rivero. 

**2 The Corporation of Physicians, in collaboration with the competent minister, is also able to regulate 
the procedures through which a physician can establish himself as specialist and to limit or exclude the 
possibility of multiple specialization; C.E., July 15, 1959, Laidet, R.D.P.1959.1255. However, the basic 
regulations concerning general practitioners are established by legislative and government enactments rather 
than by regulations of the medical association; C.E., June 26, 1959, Demoiselle Firstoos, R.D.P. 1959.1058. 

182 See WaLinE 383 (§ 640). In some other corporations, disciplinary actions are al§o considered 
as judicial decisions; compare C.E., Jan. 5, 1951, Dame Faure, Rec.p.6 (pharmacists). 

188 Wane 382 (§ 638). 

*¢ Thus, the relations. between physicians and social security agencies employing their services are of a 
private law character and subject to the jurisdiction of the civil courts; C.E., June 12, 1959, Berche, 
R.D.P.1959.1020. The Corporation of Physicians requires the obligatory notification of the council of all 
contracts—including rent and lease—relative to the exercise of the profession; if such contracts are in- 
compatible with the rules of the profession or with professional independence, the physician so contracting 
cannot be registered or remain on the register of the Corporation. In reviewing contracts executed by a 
physician, the national council is not required to consider his explanations or inquire into his motives; 
C.E., Nov. 19, 1958, Chadia, R.D.P.1959.352. Under a decree of June 4, 1957, doctors attached to public 
hospitals may receive a specified number of private patients in the hospital on the basis of a direct 
agreement on costs to be paid to the doctor; C.E., Feb. 19, 1960, Chambre syndicale des médecins de la 
Seine, R.D.P.1960.861. 

18° CE., Dec. 5, 1947, Froustey, Dr. Soc. 60 (1949) (physicians); Oct. 1, 1954, Demoiselle Costier, 
J.C.P.1954.2.8446, note Savatier, Dr. Soc. 81 (1955), concl. Laurent (surgical dentists); March 29, 1957, 
Conseil nat. de l’Ordre des chirurgiens-dentistes, R.D.P.1957.1065, note Waline. 
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3. Organization and Competences 

Professional corporations are organized in various territorial councils, ranging 
from département and regional councils to a national council. Delegates in these 
councils are elected by and from among the registered members of the profession.'** 
Decisions concerning registration are normally rendered by the département or 
regional councils, with the possibility of appeal to the superior council or councils 
and sometimes to administrative courts through action for annulment. Dis- 
ciplinary competence’? regularly resides in the national council, but is sometimes 
distributed between regional councils acting as chambers of first resort and the 
national council as an appellate organ. Thus, in the Corporation of Physicians, 
registration is handled by the département council whose decisions can be appealed 
to the superior councils.’** Elections to the département. council may also be 
challenged before the regional council.’*° Disciplinary matters are decided by the 
regional council, with the possibility of appeal to the national council and ultimately 
to the Council of State. 


II 


SeMi-PusLic CorPoRATIONS | 
The corporations discussed so far, especially the non-professional public corpora- 
tions or établissements publics, are not entirely the products of this century. Some of 
the principal types and distinguishing marks of these bodies have been established and 


elaborated during the early period of the Third Republic. Professional corporations, 
on the other hand, are reminiscent of medieval guilds and, in their modern forms, 
primarily serve the purpose of disciplinary supervision. Since the first World War, 
however, the state has become increasingly involved in new areas of activity which 
hitherto had been dominated by private initiative, and has encouraged the forma- 
tion of new corporate bodies and associations in the economic and social domain. 
This trend was accelerated and broadened in France by the nationalization of war 
industries in 1936"*° and by the great wave of nationalizations immediately after the 
Liberation. The avowed purpose of these nationalizations was the elimination of 
the former owners or “capitalists” from the control and management of enterprises 
which perform a “national public service,” that is, a public service of national 
interest, or exercise some kind of factual monopoly.’ However, while the negative 
aim of the exclusion of capitalists from these sectors of the national economy was 


*8°On elections compare C.E., Feb. 10, 1950, Comité de défense des libertés professionnelles des ex- 


perts-comptables, Rec.p.98 (public accountants). 

*87On disciplinary measures compare C.E., Feb. 20, 1953, Demoiselle Armelin, Rec.p.88 (physicians); 
Feb. 18, 1949, Viet, D.1949.Somm.18 (architects); Feb. 16, 1951, Delaville, Rec.p.99 (pharmacists); Feb. 
18, 1955, Offner, D.1955.J.224, concl. Laurent (public accountants). 

8° CE., June 29, 1960, Kornfeld, R.D.P.1961.177; April 2, 1952, Yves, Rec.p.203. 

8° C.E., Jan. 19, 1949, Deroide, Rec.p.22. 

4° Taw of August 11, 1936, decrees of Jan. 16 and 27, 1937. 

**1 The preamble of the Constitution of Oct. 27, 1946 provided: “All enterprises whose conduct 
possesses or acquires the character of a national public service or of a factual monopoly shall become 
property of the community.” Cf. WaLinE 637 (§§ 1067-68). 


2 Po 
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comparatively clear, the positive aim, and especially the future legal and economic 
regime of nationalized enterprises was doubtful and controversial from the beginning. 

The principal promoters of nationalization—especially the labor unions—were 
strongly opposed to the complete integration of nationalized industries into the 
public administration of the state.’*? In their view, these industries were to be 
controlled by the “nation” rather than the state. This conception was quite vague 
and somewhat contradictory. A consistent policy of nationalization involves a con- 
comitant transformation of the traditional “state” in the direction of a socialist 
welfare system. However, the conception inspiring nationalization in France 
admitted in effect the continuation of traditional liberal democracy, and of the 
dichotomy between the “state” and the private and social domain. One result of this 
continuation of the traditional “state” system was that the latter could attempt to 
bring the nationalized enterprises more and more under its own contro! and thus 
to substitute state socialism, or étatisme, for the policy of nationalization as originally 
envisaged by its sponsors. 

More importantly and quite apart from this, the persisting dichotomy of state 
and private domain had as a result that the nationalized industries were placed in 
a strange, intermediary position,** a semi-public and semi-private sphere, whose 
legal confines and implications were very difficult to assess, It is commonly agreed 
that the regime of nationalized industries’** and other semi-public enterprises is 
presently the most confused branch of French administrative law. Since 1945, 
efforts have been made in legal literature, by court decisions, and even in some draft 


laws to unify and harmonize the legal status of the various industries and corpora- 
tions, and to establish the concept of “public enterprise” as a common denominator.’*° 


143 Already in 1920, the program of the C.G.T. stated: “In view of the impotence of existing political 
organizations and the character of their power, we do not wish to increase the functions of the state 
itself, nor strengthen a system which would subject the basic industries to a civil service regime with all 
its lack of responsibility and its serious defects, a process which would subordinate the forces of production 
to a fiscal monopoly.” See Drago, supra note 9g, at 129. 

148 Because of this intermediary position, the national enterprises have sometimes been denounced 
as another manifestation of ‘“‘neo-feudalism” or “technocratic feudalism” and as symptoms of the con- 
temporary decomposition of the state. Contra, Maleville, L’autorité de l’Etat sur l’Electricité de France 
et Gaz de France, C.J.E.G. 140 (1953). Compare Rivero, L’évolution du droit des entreprises nationalisées 
(1946-1955), in M. Borreux ET AL., Le FoncTioNNEMENT DES ENTREPRISES NATIONALISEES EN FRANCE 
68-69 (1956) [hereinafter referred to as Borreux ET AL.]}. 

***On nationalization in France, compare JEAN Rivero, Le Récime pes NAaTIONALISATIONS (1949); 
Mario Ernaupi, Maurice Byé & Ernesto Rossi, NATIONALIZATION IN FRANCE AND ITALY (1955); 
Borreux ET aL.; C. G. De Lousresse, Le Récime Juripiqve pes ENnTREpPRIsEs NaTIoNALis£Es (thesis, 
Montpellier, 1958); G. Lescuyer, Le Conrroce pe w’Erat sur Les ENTREPRISES NATIONALISEES (1959), 
review Drago, R.D.P.1960.419; bibliography cited in WaALine 634 (§ 1069). 

**°On Dec. 31, 1948, the government submitted a draft law concerning the status of “public enter- 
prises” which attempted to distinguish between enterprises assimilated to commercial companies and 
enterprises dominated largely by public law; but the draft was never put to a vote. Cf. Virally, 
Remarques sur le projet de lot portant statut général des entreprises publiques, Rev. ApM. No. 16, 355 
(1950). Subsequently, a law of April 3, 1955 invited the government to submit a new draft law on 
public enterprises; but no action has so far been taken. See WaLinE 641 (§ 1076). The term “public 
enterprise” or “national enterprise” is widely used in legal literature. Compare A. G. Deion, L’Erar et 
Les EnTReEPRIsEs Pusiigues (1958); L. Brepin, L’ENTREPRIsE Sf£MI-PUBLIQUE ET PUBLIQUE (1957); 
Langrod, L’entreprise publique en droit administratif comparé, Rev. INTERNAT. DE Drorr Compare 213 
(1956); A. Garricou-LacrancE, L’Erar Propucteur: Les ENTREPRISES PuBLIQUES ET S£MI-PUBLIQUES 
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However, these efforts have so far been unsuccessful; and as long as the Legislature 
does not act, the idea of “public enterprises” is bound to remain highly speculative. 

Some of the industries and enterprises are treated either by the Legislature or by 
courts as public corporations of an industrial or commercial character (établissements 
publics commercials ou industriels). Other enterprises are frequently designated as 
national companies or national societies (sociétés nationales). These societies com- 
prise “one man corporations” and “mixed economic” companies, 1.¢., enterprises 
in which the state has acquired either all the shares or at least a controlling part 
thereof. While enterprises of the first category are in many respects subject to 
administrative rules and thus are obviously semi-public in character, national societies 
can be described as semi-public only in the sense that, due to its ownership of shares, 


the state frequently exercises considerable control over the management of these 


companies.!*® 


A. Etablissements Publics Commercials ou Industriels 


1. Historical Development 

After the first World War, administrative courts became increasingly aware 
of the expanding economic activities of the state. In 1921, a famous decision of 
the Tribunal of Conflicts introduced the distinction between “administrative” 
public services which are regularly subject to public law, and “industrial or com- 
mercial” public services which are primarily subject to private law, and only in 
certain aspects to administrative law.’*7 This rough distinction did not entirely 
clarify the meaning of the concept of “industrial or commercial” public services. 
However, subsequent decisions have established that such services are activities which 
are performed by the state active “in the manner of a regular industrialist,”’** “in the 
forms of the general law”;'*® or which are industrial or commercial “by nature and 


> 
(1954); Saint-Geours, L’Etat et les entreprises publiques, Dr. Soc. 409 (1953). As another common 
denominator, Vedel has proposed the term “commergcant public”; see 2 VepeLt, Dr. ApM. 469, 471-72, 
482; also Le régime des biens des entreprises nationalisées, in BorrEux ET AL. 209. 

146 The use of the term “public” or “semi-public” does not imply that all the corporations or com- 
panies in the two categories perform a “public service” in the traditional sense. Thus, with the 
exception of four deposit banks, the so-called nationalization of credit and bank institutions has not 
altered the fact that these institutions exercise a commercial rather than a public function. In the case 
of the Renault enterprises (ordinance of Jan. 16, 1945) and the Gnome et Rhone aircraft corporation 
(ordinance of May 29, 1945, S.N.E.C.M.A.), nationalization was effected as a punitive measure for 
alleged collaboration during the Vichy regime and has not transformed these companies into public 
services. On the other hand, some enterprises—e.g., electricity and gas companies—had always been 
considered as public services and have simply retained this character after nationalization. Compare 
WALINE 635-36 (§ 1070); De Lausapére 234; 2 VepeL, Dr. ApM. 477, 481; Rossillion, Les entreprises 
publiques et la notion de service public industriel et commercial, L’Actua.tré Juripique No. 7, I, 41 
(1956). 

“MTT C., Jan. 22, 1921, Colonie de la Céte d'Ivoire (also called bac d’Eloka), $.1924.3.35, concl. 
Matter (where ferry operated by Ivory Coast colony had capsized and sunk, in view of the operation 
of the ferry service in the manner of an ordinary business enterprise, liability of state for damages was 
to be determined by the civil courts). Compare also C.E., Dec. 23, 1921, Soc. générale d’armements, 
R.D.P.1922.74, concl. Rivet (state insurance company). Under the decrees of Nov. 5 and Dec. 28, 1926, 
departmental and local authorities are similarly entitled to operate “commercial and industrial” services. 

“8CE., Oct. 20, 1950, Stein, Rec.p.505; Feb. 6, 1935, Babon-Diago, Rec.p.157. 

4° C.E., Feb. 6, 1935, Boyer, Rec.p.157. 
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performed in a manner not different from a private enterprise.”"°? Where services 
thus described are performed by a separate public body distinguished from the 
state and its territorial subdivisions, courts at least since 1933 have become accustomed 
to speak of “industrial or commercial public corporations.”*”* 

Public corporations of this character multiplied in the pre-war years and during 
the Vichy regime. According to a financial survey of 1946, state supervision at that 
time extended to various industrial or commercial public corporations operating in 
the financial field, such as the Agricultural Credit Fund and the National Fund for 
State Contracts; in the field of transportation, such as the autonomous port authorities 
of Le Havre, Bordeaux and Strasbourg;’™ in the areas of fuel and gasoline distribu- 
tion, such as the Regie Autonome des Pétroles, and in chemistry, such as the Office of 
Alsacian Potash Mines.'** Since then, numerous other public corporations of a 
commercial or industrial character have been created as a result of nationalization 
laws.!** These corporations include primarily Electricité de France (E.DF.) and 
Gaz de France (G.DF.),’™ the Coal Board of France,’ the National Society of 


159°CE., Dec. 23, 1949, Soc. électro-métallurgique de Saint-Léger, Rec.p.569; Feb. 15, 1935, Soc. 
franc. de constructions mécaniques, D.H.1935.240, $.1935.3.86; April 15, 1935, Chambre de commerce 
de Lorient, Rec.p.529; Jan. 29, 1932, Kuhn, S$.1932.3.97, note Delvolvé. The qualification is usually 
not extended to services that do not involve commercial risks or produce economic benefits; C.E., June 
30, 1950, Soc. Merrienne, Rec.p.408; May 16, 1941, Toublanc, Rec.p.g1. Compare WALINE 77-79, 630 
(§§ 123-126, 1065); ConNols, op. cit. supra note 25, at 201 ff.; also Charlier, Le régime complexe des 
services publics industriels ou commerciaux, J.C.P.1955.1.1220; Blaevoet, Les services et les établissements 
publics & caractére industriel et commercial, D.1947.Chron.XIX.73; C. CHavaNon, Essar sur LA NorTIoN ET 
LE Rfécime Juripique pu Service Pusiic INpustRIEL ov CoMMERCIAL (1939). 

*.T.C., Nov. 27, 1933, C.E., Feb. 9, 1934, Verbanck et Mabille, D.1934.3.9, note Waline. 
According to Connots, op. cit. supra note 25, at 206, industrial or commercial public corporations are 
distinguished from administrative public corporations primarily by their internal structure and operation. 
Compare also T.C., Nov. 23, 1959, Soc. mobiliére et immobiliére de meunerie, R.D.P.1960.676, note 
Waline, La distinction des établissements publics administratifs et industriels, et la possibilité, pour un 
établissement administratif, de faire des opérations commerciales, where Waline emphasizes internal 
organization and operation, the source of revenues, the purpose of the institution, and the statutory basis. 

*52 The establishment of autonomous port authorities dates back to laws of Jan. 5, 1912, and June 
12, 1920, and decrees of Nov. 13, 1924; see Hauriou, Précis 242; Connots, op. cit. supra note 25, at 162. 
According to a statute of April 26, 1924, the autonomous port authority of Strasbourg is subject to both 
state and municipal supervision; see WALINE 362 (§ 608); ConNots, supra at 169-171. C.E., April 17, 
1959, Abadie, R.D.P.1959.803, ruled that the autonomous port authority of Bordeaux performs both 
administrative and industrial or commercial services, and that its employees are therefore public agents 
or private ‘workers, depending on the service to which they are attached. 

‘58 Regie autonome des pétroles, decrees of July 29, 1939, April 12, 1941, and Oct. 22, 1947; the 
Office national industriel de l'Azote (law of July 11, 1924, decrees of May 30, 1925, and July 30, 1936) 
may be considered as a forerunner of later “national enterprises,” cf. 1 VepEL, Dr. ADM. 472. 

*®4 Vedel prefers to differentiate between earlier industrial or commercial corporations and corporate 
bodies resulting from nationalization measures. Among the former, he distinguishes between corpora- 
tions which were not directly concerned with commercial or industrial enterprises and others which were 
almost completely assimilated to commercial entities. See id. at 471-72, 478. 

*®5 Taw of April 8, 1946, as amended by law of July 30, 1960 (No. 60.780), decrees of Aug. 29, 
1949, and May 24, 1950. The nationalization of electricity and gas involved a simple change of the 
grantee of the concessions, in the sense that the former distributing companies were deprived of their 
concession contracts and required to cede the latter to the new public corporations. The compensation 
of the former grantees was not always very satisfactory or equitable; see WaLINE 636 (§ 1066). Compare 
P. Benazet, L’Autorité pe L’Erat sur Les ENTREPRISES Pupiiques pu SECTEUR DE L’ENERGIE (1958); 
Bliss, Nationalization in France and Great Britain of the Electricity Supply Industry, 3 Int’ & Comp. L.Q. 
277 (1954); Roblot, La nationalisation du gaz et de V’électricité, Dr. Soc. 179 (1946). 

166 T aw of May 17, 1946. The Coal Board of France (Charbonnages de France), a national public 
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Press Enterprises (S.N.E.P.),°" and the National Office of Aeronautic Studies and 
Research (O.N.E.R.A.).°° To these nationalized enterprises one may add various 
corporations which have been created without nationalization, such as the Paris 


Airport, the Paris Transport Board, the Society of Biochemical Products, Agence 


9 


France-Presse,’*® and others. 


2. Legal Regime 

The legal regime of industrial or commercial public corporations displays a 
curious blending of public and private law. The past decade witnessed a gradual 
judicial expansion of the applicability of private law to the normal operations of 
these corporations, and to their relations with employees and users.’* This de- 
velopment is not entirely surprising, as this category of corporate bodies was 
originally created with the very intention of exempting their conduct as far as 
possible from the administrative strait jacket. The corporations here under review 
possess a separate legal personality, which, together with a broad conception of the 
“specialty” of their industrial or commercial functions,’®' permits a considerable 
degree of autonomy and independence in business activities. 

With the exception of management officials and executive directors,’® the per- 


ee ee 1 
corporation, controls and supervises nine semi-autonomous mining districts (howilléres de bassin) which 
are also national public corporations endowed with administrative organs. Since the establishment of the 
European Coal and Steel Community in 1952, the French coal corporations are again exposed to more 
competitive market conditions. Compare Gardent, Les Houilléres frangaises et la concurrence sur le 
marché de la Communauté Européenne du charbon et de l’acier, in Borreux ET AL. 125; M. ALLais, 
La Gestion pes Houitréres NaTionaisées Et La Tuéorie Economique (1953); B. Garricue, La 
REFORME DE STRUCTURE DANS LES Hourtréres NaTIoNALisées (1953); Personnaz, La nationalisation 
des houilléres, Dr. Soc. 81, 121 (1947). 

*®7 Law of May 11, 1946, decree of Dec. 8, 1955 (No. 55.1609). Despite its designation as a 
“national society,” the S.N.E.P. constitutes a “commercial or industrial"’ public corporation; C.C., Comm., 
July 9, 1951, S.N.E.P. v. Arthus, D.1952.J.141, note Blaevoet, J.C.P.1951.2.6437 (absence of lucrative 
purpose, performance of public service, exercise of administrative prerogatives, ¢.g., power to issue 
self-executory decisions for collecting debts). 

158 Taw of May 3, 1946; but see ConNols, op. cit. supra note 25, at 207. A similar institution is the 
Centre scientifique et technique du bitiment, decree of Sept. 30, 1953 (No. 53.983). The legal char- 
acter of the Renault company is ambiguous since the ordinance of Jan. 16, 1945, used merely the term 
“industrial and commercial corporation” which, according to Waline, “means absolutely nothing from 
a juridical point of view,” Watine 641 (§ 1077); compare Vernier-Palliez, La Régie Nationale des 
Usines Renault devant la concurrence, in Borreux ET AL. 95; Myon, La politique de relations sociales a 
la Régie Renault, id. at 381. 

15° Ordinance of Sept. 30, 1944, decree of Aug. 9, 1947, law of Jan. 10, 1957, decree of March 9g, 
1957 (No. 57.281). Agence France-Presse is an industrial and commercial public corporation, with the 
result that litigation involving its personnel—with the exception of the director general—comes within 
the competence of the civil courts; C.E., March 8, 1957, Jalenques de Labeau, D.1957.J.378, note de 
Laubadére, $.1957.J.276, concl. Mosset; Paris, July 8, 1957, Agence France-Presse, J.C.P.1958.2.10448, 
concl. Lindon, fiote Motulsky. Compare also C.E., March 13, 1959, Sieur Négre, R.D.P.1959.809 
(director general). 

16° See Rivero, L’évolution du droit des entreprises nationalisées, in Borreux ET aL. 52, 56; Con- 
clusion, id. at 404; also Houin, La gestion commerciale des entreprises nationaliséees et le droit privé, id. 
at 217 ff. 

4°! Concerning the capacity of the electricity, gas and coal corporations to perform a variety of 


services, compare Rivero, supra note 160, at 56-57. 
109TC., Feb. 22, 1960, Lagarrigue, R.D.P.1960.836; C.E., March 13, 1959,. Sieur Négre, 
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sonnel of these corporations are regularly employed by private contract and thus 
do not have the status of civil servants or public agents’®* except in cases of direct 
performance of an administrative public service.’* Similarly, contracts executed by 
the corporation with its users or suppliers are private law agreements,’® unless 
special clauses or peculiar conditions of management transform the transaction into 
an administrative contract. As a rule, litigation between the corporation and its 
employees or users is consequently subject to the general law and within the juris- 
diction of ordinary courts.’** The private law regime is also manifested in the 
relations between the corporation and other government agencies or public corpora- 
tions,’®* and in the fact that the decisions of organs of the corporation are usually 
not administrative actions and therefore outside the jurisdiction of administrative 


R.D.P.1959.809; March 8, 1957, Jalenques de Labeau, D.1957.J.378, note de Laubadére, $.1957.J.276, concl. 
Mosset (leading case; director of Agence France-Presse); T.C., Jan. 17, 1955, de Postis du Houlbec, 
Rec.p.6x1 (functions of a director “impress upon the legal relations of this agent to the state the 
character of a public law relationship”). 

*8C.E. Dec. 16, 1959, Ranteannia, R.D.P.1960.373; July 11, 1958, Demoiselle Limousin, 
R.D.P.1959.173; Dec. 26, 1951, Dame Hinard, Rec.p.618; C.C., Soc., July 12, 1950, Ardouin, D.1950.J.665, 
note Blaevoet. The criteria for determining the private or public character of employment are not 
entirely uniform. Since industrial or commercial public corporations may perform administrative services, 
and vice versa, the character of the services performed was usually held to be decisive; e.g., C.E., Jan. 25, 
1952, Boglione, D.1953.J.8. But since some employees participate in different kinds of services, 
reliance has frequently been placed on the character of the corporation; C.E., April 20, 1951, Fauquier, 
Rec.p.204; March 8, 1957, Jalenques de Labeau, J.C.P.1957.2.9987, note Dufau; Dec. 20, 1957, Hamon, 
Rec.p.701; July 11, 1958, Demoiselle Limousin, R.D.P.14659.173. Nevertheless, the criterion of the 
services performed has not been completely abandoned; C.E., April 17, 1959, Abadie, R.D.P.1959.803. 
On the general status of the personnel compare Mathiot, L’arrét Jalenques de Labeau et la soumission au 
droit privé du personnel des services publics industriels et commerciaux, S.1957.Chron.43; Dufau, De la 
condition juridique du personnel d’Electricaté de France et de Gaz de France, C.J.E.G. 1, 11 (1957); 
Fusilier, Le statut du personnel des entreprises nationalisées comparé au statut des agents de la fonction 
publique, R.D.P.1956.501; Levasseur, La situation du personnel dans les entreprises nationalisées, in 
Borreux ET AL. 337 ff. 

*TC., Feb. 10, 1949, Guis, Rec.p.5go. 

**8 It is generally assumed that contracts for the performance of industrial or commercial public 
services may be private or administrative in character, depending on the absence or presence of clauses 
exorbitantes du droit commun. However, some decisions seem to establish a presumption in favor of 
the private character of contracts executed by industrial or commercial institutions; compare T.C., Feb. 
22, 1960, Société Pétronaphte, R.D.P.1960.836. 

**C.E., Oct. 20, 1950, Stein, Rec.p.505; Dec. 23, 1949, Soc. électro-métallurgique de Saint-Léger, 
Rec.p.569. The electricity and coal corporations have been enabled by the Legislature to repudiate prior 
long-term contracts concluded by the expropriated enterprises; see Rivero, L’évolution, in Borreux ET AL. 
59; De Laupapére 239, n.2. : 

**7 C.E., Dec. 20, 1957, Hamon, Rec.p.701; Jan. 23, 1953, Mistral, Rec.p.32; Jan. 25, 1952, Boglione, 
D.1953.J.8; July 27, 1951, Bataille, Rec.p.435, and Réveille, idid.; Feb. 6, 1935, Babon-Diago, Rec.p.157; 
Nov. 8, 1929, Mounier, D.1930.3.41, note Bienvenue. The cdinpetent tribunals are frequently com- 
mercial courts, while the jurisdiction of labor councils (conseils de prud’hommes) is not entirely settled. 
The Court of Cassation had always rejected the competence of iabor councils in regard to industrial or 
commercial public services. However, in 1950, the court recognized their jurisdiction in the case of 
industrial or commercial public corporations deriving from nationalization measures; C.C., Soc., July 12, 
1950, J.C.P.1950.2.5727. See Rivero, L’évolution, in Borreux eT aL. 59; Vedel, Le régime des biens 
des entreprises nationalisées, id. at 208; 2 Dr. Apm. 471, 476. 

“*CE., Dec. 1, 1950, Electricité de France, $.1951.3.61, note Boulouis, D.1952.J.642, note L’Huillier 
(E.D.F. may acquire rights against the state and, a fortiori, against a “mixed economic” society such as 
S.N.C.F.); August 4, 1928, Admin. des chemins de fer algériens de |’Etat, Rec.p.1059. However, 
litigation between the corporation and superior and supervisory authorities belongs to the jurisdiction 
of administrative courts; C.E., Nov. 17, 1950, C.J.E.G. 89 (1951), concl. Agid. Compare Blaevoet, Le 
contentieux des établissements publics industriels et commerciaux, R.D.P.1958.42. 
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courts.’® As business enterprises, industrial or commercial public corporations are 
subject to taxation in the same manner as private firms.’*® Damages caused by the 
corporation or its personnel to users or third parties regularly give rise to civil 
liability, with jurisdiction in the civil courts,'" unless the damages result directly 


172 


from the execution of public works. 

Nevertheless, public corporations of a commercial or industrial character are 
not entirely assimilated to private enterprises. Due to their designation as “public” 
bodies, it has been held that at least some of these corporations do not have title 
to their corporate funds or assets.’** However, the question of ownership is very 
controversial.'** Again, in some instances, it has been decided that these corporations 
are not subject to attachment or execution.’ There is substantial agreement that 


°° CE., July 3, 1953, Commune de Corps, Rec.p.346. Under a decree of Nov. 5, 1953, national 
enterprises are entitled to issue self-executory orders in recovering debts; 2 Veper, Dr. Ap. 478. 

*¥9C.E., Dec. 17, 1932, Min. des Finances, Rec.p.1103. On the other hand, fees or charges paid by 
users are not of a fiscal character and may be set by simple administrative action; compare C.E., Dec. 23, 
1959, Jacquier et Camidessus, R.D.P.1960.361 (E.D.F.). 

271 C.E., March 13, 1959, Soc. Lyonnaise des eaux et du gaz d’éclairage, Rec.p.182, R.D.P.1959.1068; 
Nov. 4, 1955, Soc. Fruiti¢re de la Chapelle Rombaud, Rec.p.523; T.C., June 24, 1954, Dame Galland et 
autres, Rec.p.717; C.C., Req., March 30, 1939, D.H.1939.302; T.C., July 1, 1935, Demoiselle Demangeon, 
Rec.p.1237; March 23, 1907, Roumens, Rec.p.311. Compare also C.E., March 4, 1959, Electricité et 
Gaz d’Algérie, R.D.P.1959.1029. 

72 Where damages are caused by installations of gas, electricity, or water supply services, administrative 
courts have jurisdiction over actions of third persons (since these are damaged by public works), while 
the civil courts are competent for actions of subscribed users of the services (since subscription contract 
is a private law agreement); C.E., Jan. 22, 1960, Sieur Gladieu, R.D.P.1960.686 and 734, concl. Fournier 
(G.D.F.). Compare C.E., May 13, 1959, Ministre des P.T.T. et Gaz de France, R.D.P.1959.1046 (in the case 
of damages caused by gas canalization during installation works executed by government employee, liability 
rests in equal amounts with the state and with G.D.F.). On administrative jurisdiction in case of public 
works see also C.E., July 6, 1960, E.D.F. et Compagnie d’assurance L’Urbaine et la Seine, R.D.P.1961.376; 
July 11, 1958, Electricité de France, Rec.p.436; Feb. 14, 1958, Soc. Thorrand et Cie., Rec.p.104; April 
12, 1957, Mimouni, Rec.p.262; Oct. 19, 1956, Soc. Le Béton, Rec.p.375, R.D.P.1957.310, concl. Long; 
April 20, 1956, Min. de l’Agriculture v. Grimouard, Rec.p.168, R.D.P.1956.1058, concl. Long, note 
Waline; T.C., March 28, 1955, Effimieff, Rec.p.617; C.C., Crim., June 23, 1954, Séguer v. G.D-F., 
].C.P.1954.2.8361, note Blaevoet; Civ., Nov. 21, 1949, Compagnie élect. Loire et Centre v. Farizon, 
].C.P.1950.2.5517, note Cavarro; C.E., May 1, 1942, Soc. du Gaz et de l’Electricité de Marseille, Rec.p.143; 
Feb. 9, 1940, Compagnie Européenne du Gaz, Rec.p.57. 

178C.C., Comm., Jan. 29, 1952, Electricité de France, $.1952.1.196 D.1952.J.737, note Derrida. 

174 The Council of State has remained very cautious in its language. Thus, in 1950, this court 
merely recognized a certain right of industrial public corporations to handle their assets, without speci- 
fying the character of this right; C.E., Dec. 1, 1950, E.D.F.-S.N.C.F., $.1951.3.61, concl. Agid, note 
Boulouis, D.1952.J.642, note L’Huillier. On March 16, 1948, it was held that the capital of these 
corporations does not belong to the public domain, but to the private, fiscal domain of the state; 
§.1949.1.77,n.1. The applicability of the concept of public state property was also rejected by lower 
courts (Aix, Jan. 31, 1952, and Nimes, Feb. 12, 1952, J.C.P.1952.2.6860; Orléans, Oct. 23, 1952, 
J.C.P.1952.2.7312). There is a definite trend to recognize the legal title of industrial public corporations 
and national enterprises in their assets. Vedel strongly contends that assets and funds are regular private 
property of these corporations or enterprises; Vedel, Le régime des biens des entreprises nationalisées, in 
BorreUx ET AL. 193-204; also 2 Dr. Apm. 479. While proceeding from the same premise, Blaevoet 
distinguishes between “public” corporate property attached to the exercise of a public service and “private” 
property unrelated to such a service. Blaevoet, supra note 168, at 20, 40-42. It is generally agreed that 
industrial public corporations can acquire and sell property. The right to rent or lease real estate or 
offices was formerly contested; C.C., Comm., June 8, 1953, E.D.F. v. consorts Rivalin, D.1953.J.481 
(contra). But a decree of Sept. 30, 1953, extended the applicability of the commercial law of rents and 
leases to “public enterprises”; see Rivero, supra note 167, at 58. 

45CC., Comm., July 9, 1951, Soc. nat. des entreprises de presse, $.1952.1.125, note Drago, 
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works undertaken by industrial public corporations are public works.’"® It is also 
agreed that corporations created pursuant to nationalization may issue self-executing 


orders for collecting debts.’ In recent years, industrial or commercial public 


corporations have been denied the right to make compositions with debtors or to 
resort to arbitration.*”® 

Above all, the semi-public character of these corporations is demonstrated in the 
extensive intervention of the state and other administrative agencies for purposes of 
financial and administrative control. From the growth of this intervention during 
the past decade, Jean Rivero and other writers have deduced a basic dichotomy in 
the development of semi-public enterprises: increase of state supervision despite a 
concomitant expansion of the private law regime in ordinary business operations.’ 
Public control is particularly pronounced in the case of corporations directly super- 
vised by the state, especially the great nationalized enterprises. Supreme political 
control over these institutions is exercised by Parliament itself, to which all financial 


accounts must be submitted.’*° For this purpose, subcommittees are established 


in both houses of Parliament which are charged to “observe and examine”!* the 
management of the nationalized bodies, and which have the power of legislative 

Administrative supervision is exercised by public control commissions which 
investigate the management of corporations, and by state inspectors in the case of 


corporations receiving state subsidies.*** Al] commercial or industrial public corpora- 


D.1952.J.141, note Blaevoet. Against the extension of this ruling to other corporations or enterprises see 
Vedel, supra note 167, at 206. Compare also Rivero, supra note 167, at 60. 

*T® See Blaevoet, supra note 168, at 29. 

277 Decree of Nov. 5, 1953; cf. note 169 supra. 

*T6CE., Dec. 13, 1957, Soc. nationale Vente des surplus, J.C.P.1958.2.10800, note Motulsky, 
D.1958.J.517, note L’Huillier, C.J.E.G. 101 (1958), Dr. Soc. 89 (1958), concl. Gazier. Cf. VEDEL, 2 
Dr. ApM. 479-80; also Mazeaud & Vedel, E.D.F. et G.D.F. ont-ils la capacité de compromettre?, C.J.E.G. 
224 (1950). 

‘7 Rivero, supra note 167, at 52-53. According to Rivero, the conflict is solved or at least reduced 
by the ability and technical experience of management officials in the various corporations and enterprises. 

**° See Drago, supra note 9, at 136; Delion, Le contréle des entreprises publiques, Il: Le contréle 
parlementaire, Dr. Soc. 265 (1959). 

191 Taw of March 21, 1947. 
investigation committees.’®? 

**? Law of July 3, 1947. Each subcommittee was at first composed of 16 members; but a finance 
law of Dec. 31, 1953, increased membership to 24 committeemen, half of whom had to belong to the 
Finance Committee. On Dec. 6, 1957, the National Assembly further increased the number to 34, 
including 17 members of the Finance Committee. Under the Fifth Republic, an ordinance of Nov. 17, 
1958 (No. 58.1100), provides for the establishment of new subcommittees, but of a temporary rather 
than standing character. The investigatory power of these committees was restrictively interpreted by 
a Council of State opinion of 1954 which held that corporations or enterprises could withhold pro- 
fessional secrets, secrets involving national defense or fabrication procedures, and any information the 
disclosure of which could damage the interests of the company; C.E., May 18, 1954, Dr. Soc. 146 
(1955). The Legislature removed these limitations by law of April 3, 1955 (No. 55.366), which ex- 
tended the power of investigation to all technical, administrative, and financial activities, to past transac- 
tions, present operations, and future plans. See Lescuyer, Les entreprises nationales et le Parlement, 
R.D.P.1960.1165-66,1185; 2 Veper, Dr. Apm. 475; Le contréle par les commissions parlementatres de la 
gestion des entreprises nationalisées et des sociétés d’économie mixte, Dr. Soc. 137 (1955); Rivero, supra 
note 167, at 64-65. 

8 The economic and financial control powers of these commissions were greatly increased by decrees 
of May 11, 1953 (so-called “Laniel decrees”). Above all, state inspectors and heads of control commis- 
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tions are also subject to an annual financial examination by the quasi-judicial Audit 
Commission’ and by the “Court of Budgetary Discipline.”4** In addition to these 
a posteriori controls, some activities or decisions of nationalized corporations require 
the prior consent of the competent minister or government official. Furthermore, 
in matters of land purchases and state contracts, special commissions for the “control 
of real estate transactions” and the “control of public contracts” have to be con- 
sulted.’®* As in the case of public corporations, the exercise of state control is usually 
more rigid wherever state subsidies are furnished.’** 


3. Organization and Management 


The organization of industrial or commercial public corporations closely resembles 
the structure of administrative corporations. This means that the major organ is 
usually a governing board called “administrative council,” sometimes supplemented 
by an executive office or director general. For some time, the nationalized corpora- 
tions had a peculiar feature of organization: the mixed composition of the governing 
board. The intermediary or semi-public character of these corporations had inspired 

_at an early time the idea of tripartite management,’** i.c., the allocation of three 
“numerically equal blocs of seats on the administrative council to (1) representatives 
of the state as principal producer and consumer; (2) workers represented by labor 
unions; and (3) consumers organized in consumers’ associations. Thus, the large 
electricity, gas, and coal corporations of France were managed by boards composed 
in equal parts of representatives of the government, labor unions, and consumers’ 
organizations. However, during the past decade the formula of tripartism has 
gradually disappeared. Especially the representation of users and consumers has 


declined, making room for the expanding influence of state representation and 


control.}®® 


sions were armed with a suspensive veto over all decisions of corporate organs. Heavily criticized 
in Parliament, these provisions were again abrogated by a law of April 3, 1955 (No. 55.360); but the 
weakening of administrative control was immediately counterbalanced by the reinforcement of parlia- 
mentary supervision (law of the same day, No. 55.366). Compare Chenot, Direction et contréle des 
entreprises nationalisées, in BorrEUX ET AL. 157-58; Rivero, id. at 64-65. 

184 Commission de verification des comptes; law of Jan. 6, 1948. By decree of May 19, 1951, the 
regular financial control by the Audit Court (Cour des Comptes) was re-established for those public 
corporations which, despite their designation as “industrial or commercial,” perform a “primary activity 
analogous to the activity of administrative public corporations.” One such corporation is the former 
compensation and decentralization fund of the areonautic industry. See 2 Veper, Dr. ADM. 471-72. 

*85 According to a 1955 report of this Cour de discipline budgétaire (established by law of Sept. 25, 
1948), only eight cases involving public enterprises had been examined and no sanctions had been 
imposed on the respective organs; see Chenot, supra note 183, at 158-59. 

18° Taw of Sept. 26 and decree of Sept. 18, 1948. Compare Drago, supra note 9, at 136; Chenot, 
supra note 183, at 158; Rivero, supra note 167, at 66. 

187 For an estimate of state subsidies granted to some semi-public corporations and enterprises in 1953, 
see Drago, The Public Corporation in France, in W. FriepMANN (Ep.), THE Pusiic CorPoRATION 113, 135 
(1954). 

188 Already the program of the C.G.T. of 1920 stated: “By nationalization we mean that national 
property should be put under the control of those directly interested, the producers and consumers.” 
See id. at 129; also De Lausapére 238. 

18° This development was particularly accentuated by the decrees of May 11 and Dec. 18, 1953, which 
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The director general of industrial and commercial public corporations is normally 
appointed by the government upon the proposition of the administrative council. 
As a rule, the government also has a strong hand in the appointment or selection of 
the president or chairman of the administrative council. While council chairmen 


sometimes enjoy a theoretical or legal superiority, the factual power balance usually 
inclines to the side of the director general and other executive officials or experts. 
In the Fifth Republic, government influence on the appointment of management 
officials has been strengthened and expanded.’** As previously mentioned, staff 


190 


members of industrial corporations are regularly employed by private contract and 
thus subject to private law.’*? Since 1946, “staff committees” and “mixed production 
committees” have been established among the personnel of the electricity and coal 
boards, with consultative functions in regard to internal administration and com- 
mercial management.” 

The operation of industrial public corporations in France has as a rule been 
highly acclaimed because of technical efficiency and productivity.°* The same 
cannot always be said of their internal administration and financial management. 
In internal administration, the growing influence of state control has largely over- 
shadowed the original conception of tripartism. The serious problem of man- 
agement-labor relations has also not been solved, and the envisaged transformation of 
employees from salaried workers into co-producers and co-managers has not been 
entirely successful.’** Regarding financial management, industrial public corpora- 
tions—and especially nationalized enterprises—have not always been able to pursue 
their activities in an independent, business-like fashion. It is sometimes charged that 
the monopoly enjoyed by nationalized corporations has hampered their economic 
initiative, and that the tripartite or bipartite composition of the governing boards 


strengthened the administrative and financial control of the state. See Lasserre, Aspects économiques des 
nationalisations francaises, in BorrEUx ET AL. 35; Rivero, supra note 167, at 63. The suppression 
of the representation of local organizations in the administrative councils of E.D.F. and G.D.F. by the 
decree of May 11, 1953, was upheld on the theory that a subsequent law of July 11, 1953, prohibiting the 
reduction of the same representation, was not retroactive; C.E., July 15, 1958, Ville de Lyon, 
R.D.P.1959.170. Due to increased governmental influence on matters of representation, this period 
also witnessed the exclusion of C.G.T. representatives from most administrative councils; see Chenot, 
supra note 183, at 155. 

%°°In many cases—e.g., in the coal and electricity boards—a direct delegation of powers from the 
administrative council to the director general has taken place; see id. at 156. 

7°! Thus, pursuant to an ordinance of Nov. 28, 1958, all major management officials of public 
corporations and public enterprises are now appointed by the Council of Ministers. In accordance with 
another ordinance of Nov. 17, 1958, former government members are now eligible for the posts of 
director general and chairman of the administrative council after a lapse of only six months (previously 
five years). See Lescuyer, supra note 182, at 1186. 

2 The law of Oct. 19, 1946, specifically excludes the staff of these corporations from the realm of 
public law; see Drago, The Public Corporation in France, in W. FriepMANN (Ep.), THe Pustic Corpo- 
RATION 113, 130 (1954). 

1°98 Decree of June 22, 1946; ibid. 

*°* Compare Lasserre, supra note 189, at 35; Rivero, supra note 167, at 401. 

5 On this problem of the dépassement du salariat compare Lasserre, supra note 189, at 36, 40-423 
Rivero, supra note 167, at 409-410. Relations were particularly strained during strikes in nationalized 
industries in 1948 and 1955. 
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has tended to produce conflicts on the management level. It should be re- 
membered, however, that these corporations have to make regular business invest- 
ments while maintaining comparatively high salaries for employees and low tariffs 
for consumers or users.'** Nationalized corporations have frequently been able to 
balance their budgets only by relying on state subsidies, public loans, or investment 
capital furnished by private or mixed corporations.) 


B. National Companies 


1. Development 

Like industrial public corporations, national sociétiés or companies can be traced 
back to the end of the first World War; but the major types of such companies 
originated in the nationalizations following the collapse of the Vichy regime. Some 
of the national sociétiés have the character of joint stock companies in which the 
state has become the sole stockhoider through nationalization and expropriation. In 
other companies, frequently called “mixed economic” enterprises,’®* the state has 
acquired the maiority of shares. The principal “one man corporations,” i.¢., com- 
panies in which the state is the sole stockholder, are the Banque de France and four 
large credit institutes,” the Banque d’ Algérie,’ a large number of insurance com- 
panies,°* and several other credit banks or funds.?°* The “mixed” enterprises in- 
clude .the National Company of the Rhéne,”* the National Railway Society 
(S.N.C.F.),? the National Societies for Aeronautic Constructions, the National 


°° See Drago, The Public Corporation in France, in W. FriepMANNn (Ep.), THE Pustic CorPorATION 


113, 133 (1954). 
*°7 Compare Mainguy, La vente au cotit marginal dans les secteurs de base d'une économie nationale, 


in BorrEux ET AL. 246 f. 

198 See, ¢.g., J. M. JEANNENEY & C. A. Cotiarp, Economie et Drorr pe L’ELecrricité (1950). 

°° Compare J. E. Gopcuot, Les Sociérés p’Economie Mixte ET L’AMENAGEMENT DU TERRITOIRE 
(1958), review Drago, R.D.P.1960.418. 

9° Law of Dec. 2, 1945. The four institutes are Crédit Lyonnais, Société générale, Comptoir national 
d’escompte, and B.N.C.I.; see WaLInE 635 (§ 1070). 


9° Taw of May 17, 1946. 
2°27 aw of April 25, 1946. Compare Bouquet, Direction et contréle des Sociétés Nationales 


d’ Assurances, in Borreux ET aL. 169; Besson, Nationalisation et orgamsation de l'industrie des assurances, 
Dr. Soc. 212 (1947). 

2°8Qn the nationalization of credit institutes compare Cabrillac, L’organisation du crédit et les 
nationalisations de banques, J.C.P.1946.1.496; Hamel, La nationalisation du crédit, D.1946.Chron.V1.21; 
La nationalisation des grandes banques de dépét, Dr. Soc. 1 (1950). The nationalization of credit 
institutions was not a uniform process. In the case of the four great credit institutes the transfer of 
assets to the state was accompanied by a transfer of management, while in the case of other credit banks, 
“nationalization” consisted simply of the creation of a national Credit Council for the purpose of general 
supervision of credit policy without any direct interference in the existing management and without 
transfer of bank capital to the state. See generally, WaLine 635 (§ 1070). ; 


24 Taw of May 27, 1921. 
2°5 Decree of August 31, 1937. The establishment of the S.N.C.F. resulted from the transformation 


of debts—incurred by private railway companies in the form of state subsidies—into active participation 
by the state in the administration of railways on the basis of a contract between the state and the 
grantees of former railway concessions, effecting a transfer of a majority of stocks to the state; see De 
LAuBADERE 229-231. Compare also Mermier, La S.N.C.F., entreprise monopolistique, in Borreux ET AL. 
75; G. Freury, Les Conrréres Exercfs sur La S.N.C.F. Francaise (1958). 

9° Law of August I1, 1937. 
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Company Air France,?°? the General Transatlantic Company,” and, of a more 
recent date, the Real Estate Company of French Somaliland,” the Credit Institute 
of Senegal,?!° and the Real Estate and Tourist Company of Overseas Departments.”"* 


2. Legal Regime 

The outstanding common feature of these national companies is that in their 
operation and business conduct they retain the character of commercial companies 
and are therefore governed primarily by commercial or private law. Even in cases 
where the establishment of a national société resulted from nationalization, the 
change in the ownership of shares has left the legal and economic identity of the 
company practically unaffected. The basic aim of these companies is to achieve 
profits and to conduct business successfully. With the exception of certain top 
management officials charged with the direction of the enterprise, the personnel of 
national companies obviously does not possess the status of civil servants.** The 
relations between the companies and employees, users, suppliers, or third persons 
are entirely ruled by commercial law and thus within the jurisdiction of the general 
courts.”"* All national companies are also subject to regular taxation. 

National companies are even more comprehensively subject to private law than 
are industrial public corporations. There can be little doubt that the companies 
have title both to funds which existed prior to nationalization or the transfer of 
shares, and to funds which are acquired subsequently. This is true even where 


7°7 Law of June 16, 1948. Compare Lemoine, Air France devant la concurrence, in BotTEUX ET AL. 

113. 

298 Taw of Feb. 8, 1948. 

2°? Decree of August 8, 1956. 

219 Decree of August 17, 1956. 

*11 Decree of Dec. 22, 1956. On the basis of a law of April 30, 1946, the French Minister of 
Overseas Territories has established a large number of other sociétés d’Etat; see ConNois, op. cit. supra 
note 25, at 195 n.10, 196 ff. 

212 Compare, ¢.g., Fusilier, Le statut du personnel des entreprises nationalisées comparé au statut des 
agents de la fonction publique, R.D.P.1956.501; Levasseur, La situation du personnel dans les entreprises 
nationalisées, in Bo1TEUX ET AL. 337, 340; Etaix, La place du personnel dans la S.N.C.F., id. at 373; Hamel, 
Le nouveau statut professionnel des banques francaises, Dr. Soc. 310, 349 (1946). 

218 Concerning S.N.C.F. see, C.E., Jan. 21, 1959, Vincent, R.D.P.1959.781 (while administrative 
courts have jurisdiction for annulment of tariffs established by S.N.C.F., they lack jurisdiction over the 
application of tariffs to individual users); C.C., Soc., March 25, 1954, S.N.C.F. v. Précigout, Drorr 
Ouvrier 467 (1954); C.E., Oct. 26, 1951, Ortolan, D.1952.Somm.7; C.C., Soc., Nov. 26, 1948, Veuve 
Thomas v. Soc. des chemins de fer économiques, Dr. Soc. 188 (1949), note Hébraud. Concerning 
Banque de France, compare C.E., Feb. 12, 1960, d'Eudiville, R.D.P.1960.838 (if administrative courts 
have jurisdiction over the violation of laws and regulations governing the Bank or disputes concerning its 
internal management, this competence must be viewed as an exception and interpreted in a restrictive 
manner); Oct. 31, 1958, Devaux-Moutenot, R.D.P.1959.336 (since litigation involving the Bank belongs 
normally before the civil courts, Council of State has no jurisdiction over action against augmentation 
of discount rates); also Feb. 12, 1960, Kampmann, R.D.P.1960.857 (since governor of the Bank of 
France and other bank officials do not act as representatives of the Bank when participating in admin- 
istrative decisions regarding credit control, action for liability of governor for alleged mistakes com- 
mitted in credit control cannot be directed against the Bank); C.C., Soc., July 12, 1950, Ardouin, 
D.1950.J.665, note Blaevoet, Dr. Soc. 38, 108 (1951) (Crédit Lyonnais). Cf. Levasseur, supra note 212, 
at 365 ff. Administrative courts usually have jurisdiction over administrative activities, or where 
contracts executed by company contain clauses exorbttantes du droit commun; C.E., April 24, 1959, 
S.N.C.F., R.D.P.1959.1054. 
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the state is the sole shareholder, although the state obviously remains entitled to all 
assets resulting from an eventual liquidation.?"* By the same token, it would seem 
that the funds and properties of national companies are not exempt from attachment 
and execution.”* On the other hand, the right of these companies to make com- 
positions with debtors or to resort to arbitration has lately been denied or at least 
restricted.?"® 

While in their normal operation and business relations, national companies func- 
tion like regular commercial enterprises, their relation to the state and to other 
supervising authorities presents a different picture. In this respect, the national 
companies resemble, to a degree, industrial public corporations in the sense that they 
partake of the dichotomy between private operation and public control.247 The 
major forms of public control have already been indicated in the discussion of 
industrial public corporations. Thus, the principal national companies—especially 
enterprises created pursuant to nationalization—are subject to various a posteriori 
controls in the form of supervision by parliamentary subcommitees, state inspectors, 
and state commissions, and financial examination by the Audit Commission and the 
Badget Court.”** In addition, activities or decisions frequently require prior consent 
of competent ministers or prior consultation with various public commissions. It 
must be pointed out, however, that the exercise of controls varies considerably among 
the different national enterprises. Thus, national banks and insurance companies 
normally enjoy a greater degree of independence than other companies. Further- 
more, supervision is usually more rigid in the case of companies which receive state 


subsidies. 


3. Organization and Management 

The organization of national companies largely follows the pattern of other 
public or semi-public corporations, although their peculiar commercial character 
accounts for some structural variations. The major organs are a board frequently 
called “administrative council,” and an executive organ usually consisting of a single 
director general. Due to their legal character as commercial corporations, national 
companies regularly have a further deliberative organ in the form of shareholders’ 
“assemblies.”*"® Both the composition of these general assemblies and that of the 
administrative councils originally reflected the principle of tripartite and even 
quadripartite management, #.c., the equal distribution of seats among representatives 

™4 See Vedel, Le régime des biens des entreprises nationalisées, in BorrEUX ET AL. 194. 

"5 The draft law of 1948 based its distinction between two categories of “public enterprises” pri- 
marily upon the sybmission to or exemption from execution. Various lower tribunals have permitted 
execution against nationalized enterprises; Aix, Nov. 30, 1949, J.C.P.1950.2.5245 bis; contra: Paris, Dec. 
22, 1948, S.1949.2.89, note Drago, J.C.P.1949.2.4729, note Lavau. Compare De Lausapére 239. 

21°CE., Dec. 13, 1957, Soc. nationale Vente des surplus, Dr. Soc. 89 (1958), concl. Gazier. In 
regard to the recovery of debts, it is not entirely clear whether the right of “national enterprises” to issue 
self-executory orders—granted by decree of Nov. 5, 1953—belongs to all national companies. Cf. 2 


Veper, Dr. Ap. 478. 
*17 Compare note 179 supra. 
*18 See, ¢.g., Bouquet, supra note 202, at 181 ff. 
*° Compare id. at 178 ff. 
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of the state; of employees; of consumers or users of the service; and in some cases, 
of technical experts.”*° In order to avoid an impasse where the state was the only 
shareholder, representation in the assemblies and administrative councils was allotted 
to delegates of all the ministries related to the particular enterprise, as well as to 
delegates of employees and of various associations arbitrarily designated as users of 
the service.74_ This device, however, could hardly conceal the fact that all the 
different delegates actually represent and depend upon a single shareholder—the 
state. 

In all national companies, a gradual increase of the impact of state representation 
and state control resulted from the dwindling of tripartism or quadripartism. This 
trend was noticeable at first in one of the national companies,?** and later spread 
to other enterprises including public industrial corporations. The influence of the 
state is strengthened by the power of the government to appoint or participate in the 
appointment of the executive organ, usually the director general.?** Furthermore, 
the government is normally entitled to designate or at least to participate in the 
selection of the president of the administrative council. The relation between director 
general and the council president varies in the different companies.”** In the 
National Railway Company and in Air France, a factual division of competence 
seems to prevail in the sense that the president handles the external relations while 
the director general is in charge of internal operations, More frequently, however, 
the director general clearly predominates in all policy matters.**° 

On the whole, there is little disagreement regarding the technical efficiency and 


competence displayed in the management of national companies.?** Their internal 
organization still presents many unsolved problems, especially as regards relations 
between staff and management,”” the role to be played by employees and workers, 
and the representation of the users of the services. There are considerable differences 
among the companies in respect to financial and economic results. National banks 
and insurance companies present perhaps the most favorable economic picture. This 
is at least in part explained by the fact that these institutions have frequently 


*° The quadripartite formula of representation, i.e., the inclusion of technical experts, was applied 
particularly to the administrative organs of banks and insurance companies; see De Lausapére 238; 
Bouquet, supra note 202, at 176. ; 

721 Compare WALINE 642 (§ 1077). 

722 Already in 1948, the representation of “users” disappeared in the administrative council of Air 
France and was replaced by a vague category of “individuals outside the civil service’; at the same time, 
a fourth category of administrators, representing private capital, was created. See Rivero, L’évolution, in 
Borreux ET AL. 63. 

#28 Only in joint stock companies, i.e., primarily banks and insurance companies, the administrative 
council itself selects the director general with the approval of the government; see 2 VepeL, Dr. ApM. 


#84 On paper, the legal pre-eminence of the president is recognized in the S.N.C.F. and in the navigation 
companies; see Chenot, supra note 183, at 156. 

995 Ibid. 

996 See Rivero, Conclusion, in Borreux ET AL. at 401. 

**7 As in the case of public corporations, the staff of national companies are frequently entitled to 
form “staff committees”; compare C.E., May 2, 1959, Syndicat général du personnel d’Air-France, Dr. 
Soc. 533 (1959), concl. Chardeau, L’institution des comités d'entreprise dans les sociétés nationales. 
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been able to retain their original managing and executive personnel*** and have con- 
tinued to be subject to vigorous economic competition.”** Other companies have not 
always been equally successful and profitable. Some have needed continued or 
occasional help by state subsidies and private or public loans in order to balance 
their budgets.8° By and large, however, most national enterprises have done 
sufficiently well to refute the pessimistic prophecies of their original detractors and 
opponents. 


Ill 


Pusitic Law INFLUENCEs ON OTHER CorRPORATIONS OR INSTITUTIONS 


The confluence and convergence of public and private law elements is not 
restricted to semi-public bodies and corporations. In the case of national companies, 
the influence of public control and rules of public administration on private enter- 
prises is particularly strong, and this justifies their classification as “semi-public” 
bodies. But there are many other private institutions or companies which exhibit— 
though perhaps to a lesser degree—the infiltration of public law and the influence 
of public interest. The present context permits only a brief glance at the major 
examples of this infiltration and interaction. 

In France, public law penetration into the strictly private sphere manifests itself 
primarily in two forms: first, in the performance of a “public service”**! by private 
organisms or individuals, and secondly, in the performance of a private service 
which is vaguely affected with a “general interest” or a consideration of “public 


utility.” The classic example of the first category is the so-called concession, i.c., 
the quasi-contractual delegation of the exercise of a public function by administrative 
authorities to a private company or individual.”*? The activities of the grantee, and 
especially his relations to users of the service and third persons, remain governed by 
private law and subject to the jurisdiction of ordinary courts,2** unless these activities 
involve the execution of public works.”* The public law influence, on the other 


*2° This has been the case with insurance companies and national banks with the exception of the four 
old credit institutes; WaLINnE 635 (§ 1070); Bouquet, supra note 202, at 175-177. 

22° Compare Drago, The Public Corporation in France, in W. FriepMANN (Ep.), THE Pustic Corpo- 
RATION 113, 132 (1954). 

28° For state subsidies given to some of these companies during 1953, compare id. at 135. 

#81 As previously mentioned, the implications of this concept are not very clearly defined today in 
French administrative law; however, the term continues to be used in this context both by legal writers 
and in court decisions. 

*82 Concessions have had a considerable part in the development of the modern French economy, 
especially in the installation of railways, streetcars, and the distribution of water, gas and electricity. On 
concession, compare WALINE 534-535 (§§ 903-906); 2 VepeL, Dr. Ap. 570 ff.; De Lausapére 217 ff. 

*88 Concerning litigation between grantees and users or third persons, compare C.E., Jan. 21, 1925, 
Chemins de fer algériens, Rec.p.136. Contracts between grantee and user are private law agreements; 
however, where user brings action against granting authority on account of negligence or fault in 
supervision of grantee, the litigation comes within the jurisdiction of administrative courts; C.E., Nov. 
7, 1958, Société “Electricité et Eaux de Madagascar” et Territoire de Madagascar v. Nicola, R.D.P.1959.354. 
The grantee and his employees obviously are not civil servants or public agents. 

CE. April 25, 1958, Veuve Barbaza, R.D.P.1958.1009, 1959-622, J.C.P.1958.2.10810, note 
Blaevoet, La compétence générale des juridictions administratives pour connaitre des dommages causés 


aux tiers par un ouvrage public. 
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hand, is demonstrated primarily in the control function of the granting authority,”** 
its power to impose sanctions,”** and in its legal relations with the grantee.*7_ More 
recently, there is a tendency to admit the possibility of the performance of public 
' services by private companies or individuals outside and irrespective of a conces- 
sion contract.”** Thus, activities which are subject to administrative authorization 
—such as occupation of the public domain***—have been declared to be public 
services and thereby assimilated to the exercise of a concession.?*° 

The traditional example of the second category in French law is the already 
mentioned établissement d’utilité publique’ In contradistinction to établissements 
publics, établissements d’utilité publique are not public bodies, nor do they perform 


285 CE., Nov. 21, 1958, Syndicat national des transports aériens, R.D.P.1959.348 (principle of freedom 
of commerce and industry cannot be invoked where exercise of profession depends on concession and 
administrative authorization). Administrative control can exceed the limits of the concession 
instrument, although control cannot amount to an actual take-over of the service by the granting 
authority; C.E., July 18, 1930, Compagnie P.-L.-M., Rec.p.763. The granting authority is also 
entitled to modify unilaterally the concession instrument in order to adapt the service to changing public 
needs, C.E., March 11, 1910, Compagnie générale des tramways, S.1911.3.1, concl. Blum, note Hauriou; 
Jan. 10, 1902, Gaz de Deville-les-Rouens, $.1902.3.17, concl. Romieu, note Hauriou; while the grantee 
cannot unilaterally alter the dispositions of the instrument, C.E., March 5, 1943, Compagnie générale des 
Eaux, D.Crit.1944.J.121. Compare also, A. Demicner, Le Controce pe L’Erar sur LES ORGANISMS 
Privés (1960). 

28® These sanctions, which are available even in the face of contractual clauses to the contrary, may 
consist in the recovery of damages, in the take-over and execution of the service by the administration, 
and in the renunciation of the concession contract; compare C.E., Oct. 11, 1929, Compagnie Sud- 
Atlantique, Rec.p.892; March 30, 1928, Ville de Louhans, Rec.p.482. 

787 C.E., Dec. 16, 1921, Sassey, Rec.p.1062. 

#88On this aspect, compare WaALINE 624-625 (§ 1957); I Veper, Dr. ApM. 54-55; De Lausapére 
226. But see C.E., Nov. 13, 1959, Navizet, R.D.P.1960.1034, concl. Heumann, at 1040: “We on our 
part think that, in case of doubt, there is no legal or economic interest or advantage in expanding this 
category of hybrid organisms: private institutions performing a public service. This mixture of public 
and private law leads almost always to confusion and sometimes to administrative and financial disorder.” 

28° CE., Feb. 6, 1948, Soc. Radio-Atlantique, R.D.P.1948.244, concl. Chenot; Feb. 6, 1948, Compagnie 
carcassonnaise des transports en commun, R.D.P.1948.52, concl. Chenot; May 5, 1944, Compagnie 
maritime afr. or., R.D.P.1944.24, concl. Chenot. 

24° Apart from occupation of the public domain, courts have frequently recognized the execution of 
public services by private enterprises; see C.E., Dec. 9, 1959, Couturier, R.D.P.1960.350 (social security 
funds); June 2, 1959, Syndicat industriel d'utilisation et transformation des fruits, pates de fruits et 
fruits secs, R.D.P.1959.780; T.C., July 21, 1949, Hauptmann, Rec.p.613; C.E., June 28, 1946, Morand, 
Rec.p.183; Aug. 4, 1944, Compagnie Alés, Froges et Camargue, Rec.p.225; Aug. 4, 1944, Compagnie des 
produits chimiques, S.1945.3.4; Feb. 27, 1942, Mollet, S.1942.3.41 (public service performed by Cité 
universitaire, a private foundation); May 13, 1938, Caisse primaire Aide et Protection, Rec.p.417, 
D.1939.3-65, concl. Latournerie, note Pépy (primary social security funds); Dec. 20, 1935, Société des 
établissements Vezia, Rec.p.212, R.D.P.1936.118, concl. Latournerie. See also C.E., Jan. 13, 1961, Sieur 
Magnier, R.D.P.1961.155, concl. Fournier (the jurisdiction of administrative courts in litigation arising 
from the activity of private law institutions participating in the performance of a public service depends 
on the nature of the particular activity, i.c., on whether the activity is an expression of public authority 
or merely part of the normal operation of the institution). 

#42 See WALINE 355-358 (§§ 597-602); 2 Vepet, Dr. Apm. 462-464; De Lausapire 211-212. 
Such bodies may have the form of associations, mutual societies, or foundations, and may even be 
created by congregations; see C.E., July 9, 1953, Foyers familiaux de la jeune fille, Rec.p.340, concl. 
Letourneur; cf. also July 15, 1959, Fédération francaise de tir, Libert, R.D.P.1960.317, note Waline. 
Significant examples of établissements d’utilité publique are the French Veterans’ Union (ordinance of 
May 14, 1945); the former Organization for National Aid (law-decree of Oct. 9, 1939), replaced later 
by the “Mutual Aid for the Liberation” organization (ordinance of Feb. 8, 1944); the National Savings 
Movement (ordinance of Oct. 13, 1945); and various local savings banks, see C.C., Civ., March 5, 1856, 
Caisse d'Epargne de Caen, $.1856.1.517, D.1856.1.121. 
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a public service.*** Rather, these établissements are private corporations or other 
private institutions, and the services performed by them are of a private character. 
Consequently, their general operations are entirely subject to private law and to the 
jurisdiction of the ordinary courts.?** Nevertheless, relying on a rather vague notion 
of “public utility,”"*** the government occasionally intervenes in the operation of 
these institutions through the selection of management officials, through financial 
inspections,”** or—though rarely—through the grant of certain administrative pre- 
rogatives.**® In recent decades this type of legal regime has been extended to other 
private institutions or companies which are sometimes called “private enterprises of 
a general interest” (entreprises privées d’intérét général)**" and which, though 
entirely private in character and not charged with the exercise of a public service, 
are sometimes granted special administrative prerogatives, such as the right of 
eminent domain or the execution of public works.?** 


#49 Several criteria have been developed for the distinction between établissements publics and 
établissements d’utilité publique. At any early period, courts frequently relied on the origin of the 
institution, i.¢., whether the creation resulted from an act of government or from private initiative; 
C.E., May 22, 1903, Caisse des écoles du Vie arrondissement de Paris, $.1905.3.33, note Hauriou, 
D.1904.3.1; June 21, 1912, Pichot, $.1913.3.43, concl. Blum, D.1915.3.9. However, it is now recognized 
that établissements publics may have originated in private initiative (¢.g., the former French Law School 
of Cairo, C.E., Dec. 24, 1937, de la Bigne de Villeneuve, D.H.1938.185) while établissements d’utilité 
publique may be created by governmental action. The criterion of statutory designation cannot be 
utilized in the case of institutions which originated prior to 1860, when the distinction between the two 
forms of establishments was recognized; C.E., June 20, 1919, Brincat, D.1922.3.15, note Puget, $.1924.3.433 
Dec. 21, 1906, Caisse diocésaine de Secours, Rec.p.g47. After 1860, the Legislature rarely has made 
use of direct statutory designation. The criterion of “public service” used in some decisions—C.E., July 
1, 1938, Comité national de la maison de la France d’outre-mer, D.H.1938.552; July 2, 1938, Viel, 
Rec.p.615—is hardly reliable since public services may be performed by private organizations. Of 
equally doubtful value is the criterion’ of administrative control—C.C., Civ., March 5, 1941, Durand, 
D.A.1941.J.162—since établissements d’utilité publique are also subject to administrative supervision. 
Most writers today would agree that in the absence of legislative texts to the contrary, the extent of 
administrative prerogatives attributed to an institution is an important and comparatively reliable 
criterion; C.E., Dec. 20, 1935, Société des établissements Vezia, R.D.P.1936.131-132, concl. Latournerie, 
even though établissements d’utilité publique may on occasion enjoy certain administrative prerogatives, 
see note 246 infra. 

**8 Compare T.C., Jan. 13, 1958, Demoiselle Berry, Rec.p.789 (jurisdiction of the civil courts over 
relations between institution and its personnel); also C.E., Jan. 12, 1951, Bompart, Rec.p.15 (institutions 
regularly cannot execute public works); June 4, 1958, Boisson, Rec.p.303 (institutions cannot issue self- 
executory orders). 

244 The attribution of this character is sometimes directly contained in the statute which creates 
the institution (compare ordinance of Oct. 13, 1945, establishing the National Savings Movement); in 
other cases, the title is conferred upon existing bodies by governmental decree. 

245 T aw-decree of March 20, 1939. Administrative control over foundations d’utilité publique has 
been relaxed by a decree of May 20, 1955 (No. 55.615); see WaLINE 355 n.2 (§ 598). 

*4® Thus, various insurance companies in Algeria qualified as é¢tablissements d’utilité publique are 
entitled to levy fiscal contributions; id. at 358 (§ 602). 

247 Compare id. at 643-46 (§§ 1078-84); De Lausaptre 37-38, 225; B. Tricor, Essar sur LEs 
Entreprises p'Intérfr Géntrat (1943); R. Monsécur, Les Entreprises Privées p'Inréret Pustic 
ET LEs Sociérfés p’Economie Mixte (1942). Examples of such enterprises are thermal resources, various 
colonial insurance companies, and enterprises for the exploitation of mines and water falls (laws of 
April 21, 1810, and Sept. 9 and Oct. 16, 1919). The great majority of the latter enterprises have in the 
meantime been nationalized. 

**®CE., Dec. 20, 1935, Société des établissements Vezia, R.D.P.1936.118, concl. Latournerie; De 
LauBapERE 38. 
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CoNCLUSION 


The proliferation of public and semi-public institutions has introduced con- 
siderable uncertainties and difficulties in the French administrative system. There 
are, at first, theoretical ambiguities connected with the problem of legal classification. 
Many of the more recent corporations are governed partly by public and partly by 
private law; and it is not yet certain whether this situation will engender a new 
juridical category, or whether the traditional dualism will prove stronger, thereby 
pulling the new organisms back into either the public or the private domain. How- 
ever, these ambiguities should perhaps not be overemphasized. Legal categories 
are supposed to follow rather than dictate the development of institutions. 

Of a more serious nature are the difficulties connected with the actual operation 
of semi-public corporations and especially of the nationalized industries. Here, the 
preceding pages have pointed out many problems still awaiting solution, problems 
concerning financial and economic management, the status of workers and em- 
ployees, and the participation of workers and users in the management process. 
Of major importance is the issue of the ultimate place of semi-public or nationalized 
enterprises in society, and the question whether existing controls of the state should 
be curtailed or further extended.**® Despite these persisting problems and un- 
certainties, the new organisms and institutions here discussed have demonstrated 
by their operations the viability and efficacy of public participation in traditionally 
private endeavors. As was remarked by one astute observer, Professor Rivero:* 


It has been proved today that the capitalist motor—or more exactly what is considered 
as such—namely, the search for individual profit, is not indispensable for the operation 
of a large-scale enterprise. Without stockholders greedy for dividends, without managers 
avid for their share of profits, the nationalized enterprises have been able to develop their 
productivity, expand their fields of operations, and reduce their production costs. 


**° Vedel advocates the greatest possible assimilation of public enterprises to private commercial 
activities; see esp. Vedel, Le régime des biens des entreprises nationalisées, in Borreux ET AL. 191 ff. On 
the other hand, Chenot favors a strengthening of state supervision and especially of the democratic 
control of Parliament as a means to counteract the danger of an irresponsible technocracy; Chenot,. 
Direction et contréle des entreprises nationalisées, id. at 160-63. For a conciliatory view attributing the 
determination of objectives to governmental organs and the execution of these objectives to the national 
enterprises, see Rivero, Conclusion, id. at 408. 

°° Id. at 401. 








THE LAW OF STATE-OWNED ENTERPRISES IN A 
SOCIALIST STATE 


STEPHAN SUPRANOWITZ* 


INTRODUCTION 


The legal status of state-owned enterprises in the socialist states reflects their 
position in the economic system of these countries and has to be examined in the 
context of this economic system and its development tendencies. The socialist eco- 
nomic system represents a new type of the organization of the production process, 
based on novel economic, political, and social conditions. Within this economic 
system, the economic organs of the state are the specific organizations for the utiliza- 
tion and administration of society’s productive resources. Their character is there- 
fore determined by the economic rules governing the functions of public property 
in an economy where the decisive means of production are socialized. In the fol- 
lowing, this interconnection will be demonstrated by reference to the German Demo- 
cratic Republic. . 


I 


THe Nature oF Pustic OWNERSHIP 


In the German Democratic Republic, the most important means of production are 
owned by the nation.’ National property is not subject to the disposition of private 
individuals, and is exclusively at the disposal of the working class organized in the 
socialist state. National property thus constitutes a uniform fund, represented in its 
entirety by the state. The economic task of the state is the utilization, improve- 
ment, and protection of national property within the framework of the country’s 
economy, and in accordance with the principles of socialist economic management 
which pursues the policy of increasingly improving the supply of all needs of the 
population. From this, it necessarily follows that the state is the sole owner of 
all national property. As the owner of the most important means of production, and 
in pursuance of the above-mentioned basic purpose, the state establishes a system of 
specific organizations, i.¢., public economic organs. The economic and legal prin- 
ciples of the organization and administration of national property therefore depend 


* Dr.iur. 1960, Humboldt University of Berlin, Germany. Research Assistant, Institute of Civil 
Law, Law Faculty of the Humboldt University of Berlin, Germany. 

1 German Democratic Repusiic Const. arts. 25, 27, 28; English translation in 2 Amos J. PEASLEE, 
Constitutions OF Nations 59, 63-64 (2d ed. 1956) [hereinafter cited as Peaster]. As hereinafter used, 
“national property” refers to state-owned property (Volkseigentum); “national enterprises” are state- 
owned enterprises (Volkseigene Betriebe; VEB). For descriptions of the development of national 
property in East Germany since 1945, see W. Krause, Diz ENTsTeEHUNG DES VOLKSEIGENTUMS IN DER 
Inpustric DER DDR (1958); S. Doernserc, Die GeBurT EINES NEUEN DeuTSCHLANDS (1959). 
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upon the basic conditions of economic development and the present stage of the 
evolution of modern social resources of production? 

As units of a uniform socialist economic system, the national enterprises are in 
essence economic organs of the state. Their basic character is determined by the fact 
that they are established by the socialist state on the basis of a uniform system of 
national property, and that in their economic and organizational activities, they per- 
form public functions in accordance with state planning and direction. The purpose 
of their establishment is the legally and economically independent utilization and 
administration, in accordance with the national economic plan and in the interest 
of the national economy, of a specific portion of national property attributed to each 
individual enterprise by the state. The latter remains the sole owner of all property 
which is subject to the administration of the national enterprises.? Consequently, the 
national enterprises are accountable for all their economic activities to their corre- 
sponding organs of state economic management. 

There are certain specific forms for the realization of these general principles in 
the various branches of the economy, and at different levels of the economic process. 
In the following, discussion is limited to the relations between centrally administered 
industrial national enterprises* and their immediately superior organs of economic 
administration. 


Il 


ADMINISTRATIVE ConTroL Over NationaL ENTERPRISES 
The economically most important national enterprises are directly subject to 
supervision by Associations of National Enterprises.” These Associations are organs 


? This does not only follow from the special conditions of development in East Germany. A compara- 
tive survey shows that the same principles of organization and management of national enterprises obtain 
in all socialist states. See, ¢.g., A. V. VENEDIKTOV, STATE-OWNED Sociatist Property (1948; in Rus- 
sian); V. Knapp, THe Law oF Property IN A Peopres’ Democracy (1952; in Czech); §§ 88 and 89 
of the Hungarian Civil Code of 1959. The importance of these principles for the political and economic 
development of socialist states is reflected by their incorporation into the constitutions of these states. 
See, ¢.g., Constitution of the U.S.S.R., arts. 4, 5, 6, in 3 PEasLee 485; Constitution of the Chinese Peoples’ 
Republic, art. 6; Constitution of the Peoples’ Republic of Albania, art. 7; Constitution of the Polish Peoples’ 
Republic, arts. 7 and 8, in 3 PeasteE 187, 189; Constitution of the Peoples’ Republic of Bulgaria, arts. 
6-8, in 1 PEasLEE 262, 262-63; Constitution of the Rumanian Peoples’ Republic, arts. 6 and 7, in 3 
PEASLEE 239, 240; Constitution of the Hungarian Peoples’ Republic, arts. 4-6, in 2 PEAsLeE 185, 185-86. 

* See Knapp, Zur operativen Verwaltung des Nationalvermégens, [1955] Sraat UND Recut 608, 622, 
where this relationship between the state and individual enterprises is aptly referred to as the dialectical 
relationship between the whole and its constituent parts. 

* Centrally administered national enterprises are directly subject to the direction of the central organs 
of the state and other appropriate central agencies. Numerically, there are many more national enter- 
prises directed by local organs of state power in the districts, counties, and municipalities; but pro- 
duction-wise, the centrally administered enterprises are by far the most important. Thus, in 1959, there 
were 346 centrally administered national enterprises engaged in basic industry, with a gross production 
of 15,630,970, as against 675 locally administered enterprises with a gross production of 2,357,605 (in 
units of fixed plan prices of DM 1,000 each). Corresponding figures for metallurgical industry were 
658:708 and 17,498,233:2,095,380; and in light industry: 124:672 and 7,883,281:3,120,470. 5 SraTi- 
STISCHES JAHRBUCH DER DeuTsCHEN DEMOKRATISCHEN REPUBLIK: 1959, at 296 (1960). 

* Law concerning the improvement and simplification of the operation of state administration in the 
German Democratic Republic, of Feb. 11, 1958, [1958] 1 GeserzsLatr per DeutscHEN DEMoKRATISCHEN 
Repusxik [hereinafter cited as GB].DDR] 117; Decree on Charters of Associations of National Enter- 
prises connected with the State Planning Commission, of Feb. 13, 1958, id. at 149. 
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of economic management, and exercise immediate operational directive powers over 


the national enterprises, . 
One of the most important functions of the Associations of National Enterprises 


is the preparation of long-range and one-year plans for the industry which is sub- 
ject to their direction. This planning covers all aspects of economic development, 
especially production, supply, investments, labor, and financing, as well as basic and 
development research. The Associations of National Enterprises prepare their plans 
on the basis of proposals submitted by individual national enterprises for their 
respective sectors in accordance with predetermined guideposts. The Associations 
have the duty of exercising their planning functions in close cooperation with 
the managerial staffs and the labor organizations of the enterprises concerned. They 
are especially obliged to instruct and advise individual enterprises in preparing both 


the proposed plan and the final work schedule.® 

This relationship between national enterprises and the Associations of National 
Enterprises is supplemented by the duty of the Associations to instruct and advise the 
enterprises in the execution of the plans, and to supervise their activities in order to 
insute performance according to schedule. The nature of the management powers 
exercised by organs of economic management over individual national enterprises 
is also characterized by the obligation of the Associations of National Enterprises to 
encourage the introduction and constant improvement of modern technological 
processes, to aid in the improvement of the quality of products, and to direct and 
control the activities of national enterprises in the fields of sales, supply, bookkeeping, 


and finance.” 


* These interrelations between Associations of National Enterprises and centrally administered national 
enterprises constitute but one phase of the process of economic planning. It therefore seems advisable 
to give a brief survey of the entire planning process, so far as it is material in this connection. The 
elaboration of economic plans commences each year with the transmittal of economic policy directives 
from the State Planning Commission to the individual Associations of National Enterprises. These 
contain numerical guideposts for enterprises subject to the various Associations; such guideposts are fixed 
in accordance with perspective plans which cover several years. See Regulation concerning the basic 
economic planning methods in the German Democratic Republic, of July 4, 1959, [1959] Sp’L ED. 
GBI.DDR § 277 a (effective as of 1960). On the basis of these guideposts, both the Associations 
and the individual enterprises prepare plan proposals for their respective sectors of production. These 
proposals are calculated and coordinated with all necessary investments even at this phase of drafting 
the plan. The plan proposal of the individual enterprise is discussed in many different ways with the 
workers of the enterprise and, together with their written comments, is transferred to the proper Asso- 
ciation. The Association, in turn, submits its plan proposal (the sum of the proposals of the individual 
enterprises subject to its jurisdiction) to the State Planning Commission. The latter elaborates a draft 
economic plan which, after having been approved by the Council of Ministers, is enacted into law by 
Parliament. Then, the State Planning Commission, the Associations, and the individual national enter- 
prises in turn allocate planning tasks in such a manner that each Association and individual enterprise 
is given a binding production quota. These quotas determine the economic activities of the enter- 
prises concerned, and are the basis for the elaboration of work schedules. See generally H. ARNoxp, H. 
BorcHert & J. ScHMIpT, OKONOMIK DER SOZIALISTISCHEN INDUSTRIE DER DeuTscHEN DEMOKRATISCHEN 
REPUBLIK 217 ef seq. (6th ed. 1961); S. E. KAMENITZER, ORGANISATION UND PLANUNG DES SOZIALISTISCHEN 
INDUSTRIEBETRIEBES (1953). 

7 For details, see Decree concerning the organization of economic planning, of Feb. 13, 1958, Pt. V, 
[1958] I GBI.DDR 125, 128; Regulation concerning the basic economic planning methods in the German 
Democratic Republic, op. cit. supra note 6; Decree on Charters of Associations of National Enterprises, 


op. cit. supra note 5, §§ 3-8. 
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Within the scope of their duties to plan, direct, and control the national enter- 
prises subject to their jurisdiction, the Associations of National Enterprises have the 
power of issuing binding directives. This power, however, is exercised in accordance 
with the principle of democratic centralism, which is at the base of the operation of 
the socialist economy. Therefore, cooperation and consultation with the managing 
staffs and the labor representatives of individual enterprises is an integral concom- 
itant of central supervision. It follows that the binding directives received by 
national enterprises from their respective superior organs of economic management 
within the scope of applicable plans are not external, arbitrary acts of interference in 
the economically and legally independent activtities of national enterprises, but jointly 
elaborated specific expressions of planning tasks which are binding upon both the 
Association and the individual enterprise concerned. The relations between the 
Associations of National Enterprises and the individual enterprises subject to their 
jurisdiction are further based on the policy of strengthening the economic inde- 
pendence of individual national enterprises within the framework of the state eco- 
nomic plan, and of increasing their individual responsibilities.® 


lll 


THe Powers or NaTiIonaAL ENTERPRISES 

In accordance with this basic rule of the distribution of managerial authority 
within the socialist sector of the economy, the legal status of individual national 
enterprises is characterized by the principle of managerial and legal independence 
in fulfillment of all tasks under relevant economic plans.® The national enterprises 
thus have all the rights and obligations necessary to enable them to take, in their 
own names, all economic and legal actions necessary to attain their plan-prescribed 
objectives. 

This managerial and legal independence of national enterprises is an essential 
principle of a socialist economy uniformly organized and managed in accordance 
with an economic master plan. For central management and planning are based 
on the rule that in accomplishing the tasks allotted to them by the economic plan, 
the national enterprises have individual discretion and responsibility in the choice of 
methods and means of organizing all necessary supply, production, and sales activi- 
ties. This independence of national enterprises in turn enables the socialist state to 
encourage creative action and responsible managerial policies by individual works, 
management staffs, and labor organizations within the framework of a centrally 


* Law concerning the improvement and simplification of the operation of state administration, op. cit. 
supra note 5, § 2, para. 1 (5); Decree concerning the organization of economic planning, op. cit. supra 
note 7, Pt. V, para. 4. 

*Charter [Statut] of centrally administered enterprises of the national industry of the German 
Democratic Republic, of Aug. 7, 1952, [1952] MINISTERIALBLATT DER DeutTscHEN DEMOKRATISCHEN 
REpuBLIK 137; Decree concerning mieasures for the introduction of the principle of economic account- 
ing in national enterprises, of March 20, 1952, [1952] GBI.DDR 225; cf. H. Kveine (Ep.), Das Z1viLREcHT 
DER DeuTscHEN DEMOKRATISCHEN REPUBLIK, ALLGEMEINER TEIL 180 ef seq. (1954); Laptjew, Rechts- 
fragen der Leitung der Industriebetriebe in der Sowjetunion, [1959] Staat uNp Recur 62; Knapp, supra 
note 3, at 608 et seq. 





798 Law AND CONTEMPORARY PROBLEMS 


planned and directed economy. This indicates that the principle of the managerial 
and legal independence of national enterprises is not a negation of central planning 
and production, but complements the latter. 

One of the chief manifestations of the managerial and legal independence of in- 
dividual national enterprises is the fact that at the time of their establishment, the 
state transfers to their independent administration the material and financial re- 
sources necessary for the fulfillment of their tasks.° By this transfer, the state does 
not relinquish its legal title to such property and funds, but merely vests in the 
national enterprises the right of possessing, utilizing, and disposing of the same in 
the execution of their plan-conferred tasks. Thus, the administration of national 
property by the national enterprises consists of the exercise of the state’s powers 
of ownership by each respective national enterprise in its own name." 


1. Powers of utilization and disposal 

The power of national enterprises to utilize national property which is subject to 
their jurisdiction consists of the right to make optimal efficient use of such property 
in the production process, and in accordance with the economic plan. However, 
state economic planning also calls for the actual utilization of available resources 
in the production process. The power of national enterprises to utilize public prop- 
erty is therefore coupled with the legal duty to utilize such property in accordance 
with the economic plan. Furthermore, this power exists only with respect to prop- 
erty which is fit for use in the production process and is earmarked for such purpose 
in the appropriate economic plan. 

As a consequence of the legal duty of national enterprises to utilize national 
property according to plan, such property is as a rule not subject to their dis- 
position by title transaction.’* A different rule obtains for public assets which serve 
a purpose necessarily including the right of disposal. This is especially the case 
with monetary funds and finished products manufactured by the enterprise itself. 
On the other hand, the principle of utilization according to plan here usually ex- 
cludes the utilization of such properties than for any purpose other than disposal by 
property transaction. 


2. Accounting and enterprise policy 

The managerial and legal independence of national enterprises is inseverably 
linked to their obligation to utilize national property in accordance with the eco- 
nomic plan. They are consequently obliged to make use of public property eco- 
nomically, in accordance with the principle of optimum return, and by the applica- 


*° Decree concerning measures for the introduction of the principle of economic accounting, op. cit. 


supra note 9, § 1, para. I. 

72M. Poscu (Ep.), Das ZivitrecHT pER DeutscHEN DeMoxKRATISCHEN REPUBLIK, SACHENRECHT 55 
(1956). 

™See Regulation concerning transactions involving movable national basic assets and the registration 
of title to national real property, of Sept. 8, 1958, [1958] I GBI.DDR 697, which contains a 
number of special provisions pertinent in this connection. 
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tion of the economic accounting system.’* This system requires that national enter- 
prises cover all expenditures arising in the course of their operations out of their 
income from the disposal of their products, and achieve the gain envisaged by the 
economic plan. Every national enterprise organizes its production processes and 
plans its entire activities in accordance with this objective of management policy. 
Economic accounting encourages the managerial staffs to lower production costs 
and increase net returns from production.’* In the exercise of this function of 
furthering production efficiency, the works management is aided by its authority to 
use a portion of net returns for premiums in reward of superior performance and for 
additional social and cultural functions of the enterprise itself, thus giving employees 
and labor force a material stake in the success of the enterprise.’® 

The economic accounting system would be unthinkable without the managerial 
and legal independence of national enterprises. Its effectiveness decisively depends 
upon improvements in:the planning and organization of internal production proc- 
esses through the responsible participation of the workers and employees of the 
enterprise itself. 


3. Contractual relations 


One important function of managerially and legally independent national enter- 
prises is the establishment of contractual relations with other national enterprises, 
cooperatives, or privately owned enterprises, for sales and supplies called for by 


the economic plan. A more detailed discussion of the “contract law” which gov- 
erns these contractual relations’® would exceed the confines of the present discussion. 
The basic function of the so-called “contract system” between national enterprises 
is the coordination of the tasks of the contracting parties by interrelating the timing 
and substantive contents of supplies and deliveries, thus giving more explicit ex- 
pression to the economic task pursued while at the same time safeguarding its at- 
tainment. A concomitant of this basic purpose of the contract system is the legal 
duty of national enterprises to conclude contracts with each other for the supply or 
the purchase of goods and for the securing or the performance of services, when- 


*® See generally, Decree concerning measures for the introduction of the principle of economic ac- 
counting, op. cit. supra note 9. 

** ACADEMY OF ScIENCES OF THE U.S.S.R., INstrrutE oF Economics, PotiticaL Economy 617-40 (3d 
ed. 1958; German translation 1959). 

*® Decree concerning the director’s account in national enterprises, of Jan. 26, 1956, [1956] I 
GBI.DDR 129, as amended; Decree concerning Enterprise Premium Funds and Cultural and Social 
Funds, of May 11, 1957, [1957] I GBI.DDR 289, as implemented by Regulation of June 25, 1957, id. at 
358, and as amended by Decree of Aug. 28, 1958, [1958] I sd. at 661; Regulation concerning the 
financing of cultural, social, health, training, and other expenses of national enterprises, of Jan. 4, 
1956, [1956] II sd. at 21, as revised id. at 126; Regulation concerning funds and vouchers for expenses 
in the training of apprentices of national enterprises, of Oct. 25, 1956, [1956] I id. at 1149. 

*® Law concerning the contract system in the socialist economy (Contract Law), of Dec. 11, 1957, 
[1957] I GBI.DDR 627. The Contract Law contains special regulations governing contractual relation- 
ships between national enterprises. The provisions of the Civil Code apply only in the absence of 
pertinent rules of the contract law. See generally, J. HemMERLING (Ep.), GRUNDLANGEN DER VER- 
TRAGSSYSTEMS (1958). 
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ever such contractual relationships become necessary in the execution of the eco- 


nomic plan.'? 


4. Legal capacity and scope thereof 

The legal status of national enterprises as managerially and legally independent 
economic state organs is further reflected by their duty to realize their objectives 
solely through the utilization of property subject to their jurisdiction, and by the 
liability of this property for the fulfillment of all valid obligations of the enterprise. 

The independent participation of national enterprises in legal relationships and 
their concomitant independent liability necessarily entail their ability to create rights 
and obligations by their own actions, i.¢., their “legal personality,” or capacity. This 
capacity is conferred upon each national enterprise by the state at the time of its 
creation.’® 

A problem of substantial practical importance is the scope of the legal capacity 
of national enterprises. This is delimited by the tasks of the individual national 
enterprise, and is reflected by (1) the legal instrument of their creation, the Statut;'® 
(2) the plan tasks laid down by the state; and (3) pertinent special regulations of 
the organs of economic supervision. In view of the tremendous variety of tasks 
performed by the various national enterprises, and of further differences of the 
special tasks allotted to each enterprise, a general statement of the scope of the 
capacity of national enterprises seems hardly possible. In individual cases, however, 
this scope can be determined without difficulty. The only generalization possible in 
this connection is the statement that national enterprises are empowered to acquire 
all rights and incur all liabilities necessary for the orderly accomplishment of the 
tasks given to them by the state. 

Rights and obligations exceeding the scope of the tasks allotted to each individual 
national enterprise by the State cannot validly be created. All legal actions purport- 
ing to establish such rights and obligations are void.” 

The delimitation of the scope of the legal capacity of national enterprises, with 
consequences as described above, is a peculiarity of the legal status of these enter- 
prises. It safeguards the utilization of national property according to the economic 
plan, and gives specific expression to the principle of the inviolability of national 
property which is implicit in the constitution of the German Democratic Republic.*? 


‘7 Contract Law, op. cit. supra note 16, § 1. The peculiarities of relations between national enter- 
prises under the Contract Law made necessary the creation of special Contract Courts charged with 
deciding the most important legal controversies arising in this area. See Decree concerning the State 
Contract Court, of Jan. 22, 1959, [1959] I GBI.DDR 83; Decree concerning procedure of the State 
Contract Courts, of even date, id. at 96. 

*® Charter of centrally administered enterprises, op. cit. supra note 9; cf. KLEINE, op, cit. supra note 


g, at 194. 
*® See, ¢.g., Regulation concerning the charter of national road traffic enterprises, of Sept. 25, 1959, 


[1959] II GBILDDR 278. 

9° See generally, KLEINE, op. cit. supra note 9, at 203; 1 D. M. Genxin, S. N. Bratus, L. A. Lunz & 
I. B. Now:rrzk1, SowyetTiscHes Zivi-recut 184-185 (1950; German translation 1953); Dawidowitsch, Die 
staatlichen juristischen Personen, [1952] Rechtswissenchaftlicher Informationsdienst, No. 7, p. 5. 

*1 German Democratic Repusiic Const. art. 28; English translation in PEasLee 64. 
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5. Management 

As a managerially and legally independent enterprise, each national enterprise 
is directed by a works director. The director individually manages the enterprise on 
his personal responsibility, and has the legal status of an officer of the enterprise. He 
has exclusive powers to represent his national enterprise in negotiations, and is em- 
powered to sign contracts and other binding instruments on behalf of the enterprise. 
He also represents it in and outside of litigation.”* 


IV 


Tue Lecat Nature or NATIONAL ENTERPRISES 


Statutory provisions concerning managerially and legally independent national 
enterprises as a rule refer to them as “legal entities” (juristische Personen). In 
the legal literature of the German Democratic Republic, legal entities are defined as 
organizations which are subjects of civil law and have legal capacity. Characteristics 
common to all legal entities are said to be their organizational structure as de- 
termined by law or “Statut”; the separation of their properties from that of the 
incorporators and members; and their separate liability in property matters.”* 

It is submitted that the theory of legal entities has the defects of an excessive and 
therefore practically worthless abstraction, and is essentially aimed at dealing with 
private organizations with legal capacity. The legal entity theory fails to reflect some 
essential elements of the regime of national enterprises, since it is exclusively con- 


cerned with proprietary relationships. This limitation leads to the neglect of factors 
which are indispensable for the correct appraisal of the legal status of national enter- 
prises, such as the relations flowing from the central planning and directing activities 
of the state, and the participation of enterprise personnel in the direction of the pro- 
duction process. 


72 Charter of centrally administered enterprises, op. cit. supra note 9, §§ 4 and 5, paras. 1, 2, and 4. 
** KLEINE, Op. cit. supra note 9, at 190. 
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